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I N  T H E  

COURT OF APPEALS OF INDIANA 

Janet L. Himsel, Martin Richard 
Himsel, Robert J. Lannon, Susan 
M. Lannon, 

Appellants-Plaintiffs, 

v. 

Samuel Himsel, Cory M. 
Himsel, Clinton S. Himsel, 4/9 
Livestock, LLC and Co-Alliance, 
LLP, 

Appellees-Defendants, 

and 

State of Indiana, 

Appellee-Intervenor. 

 

 

 April 22, 2019 

Court of Appeals Case No. 
18A-PL-645 

Appeal from the Hendricks 
Superior Court 

The Honorable Mark A. Smith, 
Judge 

Trial Court Cause No. 
32D04-1510-PL-150 

Altice, Judge. 

Case Summary 

[1] Martin Richard Himsel, Janet L. Himsel, Robert J. Lannon, and Susan M. 

Lannon (collectively, the Plaintiffs) filed a complaint, alleging nuisance, 

negligence, and trespass, against Samuel T. Himsel, Cory M. Himsel, Clinton 

S. Himsel, 4/9 Livestock, LLC, and Co-Alliance, LLP (collectively, the 
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Defendants).  Specifically, the Plaintiffs alleged in their complaint that the 

concentrated animal feeding operation (CAFO) placed on 4/9 Livestock’s 

property in 2013 created noxious odors that are so extreme as to greatly 

diminish the Plaintiffs’ quality of life, reduce their property values, and alter 

their daily activities.  In their complaint, the Plaintiffs also challenged the 

constitutionality of Ind. Code § 32-30-6-9, which is commonly known as the 

Right to Farm Act (the RTFA), and Ind. Code § 15-11-2-6(a),1 which requires 

the Indiana Code to be construed to “protect the rights of farmers to choose 

among all generally accepted farming and livestock production practices, 

including the use of ever changing technology.” 

[2] The Defendants moved for summary judgment on all claims, and, thereafter, 

the Plaintiffs filed a motion for partial summary judgment regarding their 

constitutional challenges.  Following a hearing, the trial court granted summary 

judgment in favor of Clinton, Cory, and Samuel Himsel (the Individual Himsel 

Defendants) but otherwise denied both motions for summary judgment.  The 

Defendants filed a motion to correct error, once again seeking summary 

judgment on all claims against them.  Amici curiae – the Indiana Agricultural 

Law Foundation (IALF) and Hendricks County – filed briefs in support of the 

Defendants’ motion to correct error.  In addition to opposing the Defendants’ 

                                            

1 We will refer to this statute as the Agricultural Canon. 
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motion to correct error, the Plaintiffs asserted cross-error regarding the trial 

court’s grant of summary judgment to the Individual Himsel Defendants. 

[3] The trial court granted the Defendants’ motion to correct error and then entered 

summary judgment in favor of the Defendants on all claims.  On appeal, the 

Plaintiffs challenge the entry of summary judgment.  

[4] We affirm. 

Facts & Procedural History 

[5] Samuel Himsel has farmed in rural Hendricks County his entire life.  His sons, 

Cory and Clinton, also make their living farming in the county.  In 2012, the 

three decided to start a hog-raising operation, and, in January 2013, they 

formed 4/9 Livestock.  The Individual Himsel Defendants are the sole 

members of 4/9 Livestock.  The Individual Himsel Defendants decided to 

locate the 4/9 Livestock operation at 3042 North 425 West in Danville (the 

Farm), which property had been in their family for more than two decades.  

Samuel’s parents acquired this farmland in the early 1990s, and the land had 

been used for agricultural purposes since at least 1941.  Between at least 1994 

and 2013, the Farm had been used consistently for crops. 

[6] In February 2013, Samuel submitted a rezoning petition to the Hendricks 

County Area Plan Commission to rezone 58.42 acres of farmland on the Farm.  

The land was zoned agricultural residential (AGR), and Samuel petitioned for it 

to be rezoned agricultural intense (AGI), which allows for CAFOs.  Following 
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a public hearing on March 12, 2013, at which Richard Himsel spoke in 

opposition to the rezoning, the Plan Commission unanimously recommended 

approval of the requested rezoning.  In doing so, the Plan Commission made 

the following written findings: 

(1) The comprehensive plan[:] The Commission finds that the
proposal does substantially comply with the
recommendations of the Hendricks County Comprehensive
Plan….  The Comprehensive Plan expressly lists confined 
animal feeding operations as a recommended land use in the 
area under consideration. 

(2) Current conditions and the character of current structures
and uses in each district[:]  The Commission finds that the
proposal is consistent and compatible with the character of
current structures and uses in the zoning district….  The area 
is a well-established, longstanding agricultural community.  
Furthermore, the proposed use is an agricultural use expressly 
recognized in the current Comprehensive Plan. 

(3) The most desirable use for which the land in each district is
adapted[:] The Commission finds that the proposal does
represent the most desirable use for which the land is adapted.
The 1983, 1998, and 2008 Comprehensive Plans have
consistently recommended that the area be for agricultural
use.  This represents a longstanding community desire to see
this area remain agricultural in character.  The proposed use
is expressly listed in the current Comprehensive Plan as a
characteristic and desirable use in this area.

(4) The conservation of property values throughout the
jurisdiction[:]  The Commission finds that the proposal does
conserve property values…. 
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(5) Responsible development and growth[:]  The Commission
finds that the proposal does represent responsible
development and growth.  The area under consideration is an
integral part of the historically rural agricultural west side of
Hendricks County.  The last three Comprehensive Plans have
recognized this part of the County as being characteristically
agricultural and have reserved the area for agricultural uses in
the future.  This reflects the County’s longstanding desire to,
in general, plan for urbanization of its east side while
maintaining the rural character of its agricultural west side.
The proposal under consideration is consistent and
compatible with the County’s long term land use planning
goals.

Appellants’ Appendix Vol. IV at 107-08. 

[7] On March 26, 2013, the County Commissioners unanimously approved the

rezoning and adopted the Plan Commission’s findings.  After the property was

rezoned, it was transferred from Samuel to 4/9 Livestock.  The Plaintiffs did

not appeal the rezoning decision.  Thereafter, before improvement location

permits were granted, the Plan Commission held two public hearings regarding

the siting, design, and construction plans for the Farm’s CAFO, which included

the construction of two 4000-hog production buildings.  Additionally, in May

2013, the Indiana Department of Environmental Management (IDEM)

approved two permits to construct and operate the CAFO buildings on the

Farm.  The Plaintiffs did not appeal IDEM’s permit approvals.

[8] On July 1, 2013, 4/9 Livestock entered into a hog finishing contract with Co-

Alliance.  Under the contract, Co-Alliance would supply the hogs and 4/9

Livestock would raise them.  4/9 Livestock was to operate as an independent
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contractor.  Once fully grown, which was within about six months, the hogs 

would be shipped out of the CAFO by Co-Alliance and a new batch of young 

hogs would come into the CAFO.  On July 19, 2013, 4/9 Livestock and PNC 

Bank entered into a convertible line of credit note for a seven-figure amount to 

finance the construction of the CAFO.  Shortly after construction was 

completed, the CAFO buildings were populated with hogs on October 2, 2013.  

Since the CAFO began operating there have been no violations cited by either 

IDEM or Hendricks County relating to its operation. 

[9] The Plaintiffs live in the immediate vicinity of the Farm.  Richard and Janet 

Himsel (collectively, the Himsel Plaintiffs) moved into their home in 1994.  

Their home is on a farm where the Himsel Plaintiffs raised livestock and grew 

crops until 2000, when they retired and sold much of their farmland.  Richard 

grew up on this farm, and the farmhouse has stood since 1926.  Robert Lannon 

built his home in 1971 and married his wife Susan in 1974.  They have never 

farmed on their property but are accustomed to the usual smells that come with 

living in farm country, having lived there for over forty years. 

[10] The Farm and the Plaintiffs’ properties are located in western Hendricks 

County in an area that the county’s Board of Commissioners has expressly 

designated for agricultural purposes since the adoption of the county’s first 
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comprehensive plan in 1983.2  The nearest town is over five miles away, and 

the nearest residential subdivision is about two miles away. 

[11] Agricultural uses have dominated in the area surrounding the Farm and the 

Plaintiffs’ properties.  In addition to row crops, those uses have included raising 

livestock such as cattle, hogs, chicken, goats, and sheep.  In fact, Richard 

Himsel and his father raised livestock, including 200 head of hogs and 200 head 

of cattle at a time, in the area directly adjacent to their home for years.  For 

about two years, Richard had a confinement building on his property, 

approximately 700 feet from his home, that held up to 400 head of hogs.  This 

building was destroyed by fire and not rebuilt.  Another farmer, John Hardin, 

has a hog confined feeding operation located near the Plaintiffs’ properties.  

Hardin has been operating his hog farm for many years and periodically applies 

hog manure to fields as close as twenty feet from the Himsel Plaintiffs’ home. 

[12] On October 6, 2015, the Plaintiffs filed the instant action raising claims of 

nuisance, negligence, and trespass against the Defendants and seeking a 

declaratory judgment that the Agricultural Canon is facially unconstitutional.  

The Defendants’ answer raised the RTFA as an affirmative defense.  The State 

of Indiana intervened to defend the constitutionality of the challenged statute.  

                                            

2 Similar plans were adopted in 1998 and 2008.  Notably, the AGI zoning district was not created until the 
2008 comprehensive plan.  The AGI district “serves to provide adequate and appropriate locations for intense 
agricultural uses such as CAFO’s [sic] or agricultural businesses that may emit intense odors, vibrations, air 
pollution, or other disruptions.”  Appellants’ Appendix Vol. VIII at 22. 
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Thereafter, the Plaintiffs amended their complaint to add as-applied 

constitutional challenges to application of the RTFA as a defense in this case. 

[13] The Defendants moved for summary judgment with respect to all claims in 

November 2016, and the Plaintiffs then filed a motion for summary judgment 

on the constitutionality of the RTFA and the Agricultural Canon.  The motions 

were extensively briefed and supported by a significant amount of designated 

evidence.  On September 27, 2017, the trial court held a summary judgment 

hearing regarding both motions. 

[14] On October 24, 2017, the trial court entered a summary judgment order with 

extensive findings and conclusions.  The court granted summary judgment in 

favor of the Individual Himsel Defendants but otherwise denied the summary 

judgment motions.  Thereafter, on November 22, 2017, the Defendants filed a 

motion to correct error.  Briefs in support of the motion were filed by putative 

amici IALF and Hendricks County.  The trial court granted the amici’s motions 

for leave to appear.  Thereafter, on December 21, 2017, the Plaintiffs filed their 

response to the motion to correct error and asserted cross-error regarding the 

grant of summary judgment to the Individual Himsel Defendants.   

[15] The trial court held a hearing on the motion to correct error on January 24, 

2018.  Four days later, the trial court issued an order granting the motion to 

correct error, amending its prior conclusions, and granting summary judgment 
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in favor of the Defendants on all claims.  The Plaintiffs now appeal.3  

Additional information will be provided below as needed. 

Standard of Review 

[16] Summary judgment orders are reviewed de novo on appeal, and we apply the

same standard of review as the trial court.  Knighten v. E. Chicago Hous. Auth., 45

N.E.3d 788, 791 (Ind. 2015).  The moving party must show there are no

genuine issues of material fact and it is entitled to judgment as a matter of law.

Id.  In deciding whether summary judgment is proper, we consider only the

designated evidence and construe all factual inferences in favor of the non-

moving party.  Id.

Discussion & Decision 

Application of the RTFA 

[17] The Plaintiffs’ complaint alleges that their use and enjoyment of their homes, as

well as their homes’ values, were ruined by noxious odors and airborne

emissions coming from the CAFO.  The RTFA, however, limits the

circumstances under which agricultural operations4 may be subject to nuisance

claims.  See I.C. § 32-30-6-9(d).  The Defendants argue that the RTFA bars

3 Several amici curiae briefs have been filed in support of the Defendants and the State as intervenor.  Amici 
include the IALF, Indiana Pork Producers Association, Inc., Hendricks County, and the Indiana Bankers 
Association. 

4  I.C. § 32-30-6-1 defines “agricultural operation” to include “any facility used for the production of crops, 
livestock, poultry, livestock products, poultry products, or horticultural products or for growing timber.”   
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Plaintiffs’ nuisance claim, as well as their other related claims.  The material 

facts in this case are not in dispute.  Rather, the disagreement centers on the 

legal effect of the facts and interpretation of subsection (d)(2) of the RTFA.   

[18] The RTFA, I.C. § 32-30-6-9, provides in relevant part:

(a) This section does not apply if a nuisance results from the
negligent operation of an agricultural … operation…. 

(b) The general assembly declares that it is the policy of the state
to conserve, protect, and encourage the development and
improvement of its agricultural land for the production of food
and other agricultural products.  The general assembly finds that
when nonagricultural land uses extend into agricultural areas,
agricultural operations often become the subject of nuisance
suits.  As a result, agricultural operations are sometimes forced to
cease operations, and many persons may be discouraged from
making investments in farm improvements.  It is the purpose of
this section to reduce the loss to the state of its agricultural
resources by limiting the circumstances under which agricultural
operations may be deemed to be a nuisance.

*** 

(d) An agricultural or industrial operation … is not and does not
become a nuisance … by any changed conditions in the vicinity
of the locality after the agricultural … operation … has been in
operation continuously on the locality for more than one (1) year
if the following conditions exist:

(1) There is no significant change in the type of operation.
A significant change in the type of agricultural operation
does not include the following:

(A) The conversion from one type of agricultural
operation to another type of agricultural operation.

(B) A change in the ownership or size of the
agricultural operation.

…. 
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(D) Adoption of new technology by the agricultural 
operation. 

(2) The operation would not have been a nuisance at the 
time the agricultural … operation began on that locality. 

The Plaintiffs concede that the agricultural operation here has been in operation 

continuously for more than one year.  Indeed, the record establishes that the 

farmland in question has been actively farmed for decades.  The Plaintiffs also 

acknowledge that no significant change has occurred in the type of the 

agricultural operation at the Farm, as strictly defined under subsection (d)(1) of 

the RTFA.5  See Parker v. Obert’s Legacy Dairy, LLC, 988 N.E.2d 319, 324 (Ind. 

Ct. App. 2013) (holding that cropland-to-CAFO conversion is not a significant 

change under the RTFA). 

[19] The Plaintiffs contend that the RTFA is not a bar to their nuisance action, 

however, because the CAFO would have been a nuisance when farming 

originally began on the Farm.  In other words, the Plaintiffs rely upon 

subsection (d)(2) of the RTFA, which requires that “[t]he operation would not 

have been a nuisance at the time the agricultural … operation began on that 

locality.” 

                                            

5 Prior to an amendment to its current form in 2005, the RTFA required no significant change in the hours 
and type of operation.  In addition to removing the no-significant-change-in-hours condition, the amendment 
set out a list of changes that do not amount to a significant change in the type of operation, including a change 
in the type of agricultural operation (i.e., changing from crops to livestock), a change of ownership or size of 
the operation, and the adoption of new technology.  In light of the amendment, it is difficult to imagine what 
would constitute a significant change in the type of operation. 

DocuSign Envelope ID: AB13B9CE-D7DD-4B57-B289-6B9BF4C2BED5

App. 12



Court of Appeals of Indiana | Opinion 18A-PL-645 | April 22, 2019 Page 13 of 28

[20] Contrary to the Plaintiffs’ suggestion on appeal, we need not determine

precisely when farming originally began on the Farm.  The designated evidence

establishes that the land had been used for row crops since at least 1941.6

Further, the record clearly establishes that the Plaintiffs’ non-farming use of

their properties began well after 1941.  The Lannons built their non-farming

residence in 1971, and the Himsel Plaintiffs began using their home as a non-

farming residence in 2000 after deciding to retire and sell most of their acreage.

[21] “The [RTFA], by its plain terms, was intended to prohibit nonarigultural land

uses from being the basis of a nuisance suit against an established agricultural

operation.”  TDM Farms, Inc. of North Carolina v. Wilhoite Family Farm, LLC, 969

N.E.2d 97, 111 (Ind. Ct. App. 2012).  It is essentially a codification of the

doctrine of coming to the nuisance.  Id. at 110; see also Shatto v. McNulty, 509

N.E.2d 897, 900 (Ind. Ct. App. 1987) (“People may not move to an established

agricultural area and then maintain an action for nuisance against farmers

because their senses are offended by the ordinary smells and activities which

accompany agricultural pursuits.”).7

6 During his deposition, Richard Himsel testified that the Farm had been used for farming his entire life and 
that prior to the CAFO the land had been used for “rotating crops, corn, soybeans, wheat, oats, probably had 
a year or two of hay in it when old Bill Wilder had it.”  Appellants’ Appendix Vol. III at 191. 

7 Applying the original version of the RTFA from 1981 (Ind. Code § 34-1-52-4), this court observed: “[P]ork 
production generates odors which cannot be prevented, and so long as the human race consumes pork, 
someone must tolerate the smell.  [The RTFA] addresses that fundamental fact and protects pork production 
when it is confined to its natural habitat, that is, rural farm communities such as Jennings County.”  Shatto, 
509 N.E.2d at 900. 
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[22] This is not a case where the Plaintiffs moved to the nuisance as that expression 

is typically understood.  Indeed, the Farm did not change from crop farming to 

pig farming until well after the Lannons built their home and the Himsel 

Plaintiffs moved into theirs.  Prior to the 2005 amendment to the RTFA, this 

would have constituted a significant change in the agricultural operation 

making the RTFA inapplicable.  See Wendt v. Kerkhof, 594 N.E.2d 795, 798 

(Ind. Ct. App. 1992) (farm changed from decades of grain farming to hog 

farming five years after plaintiffs became adjacent landowners), trans. denied.  As 

noted above, however, the Plaintiffs acknowledge that in light of the 2005 

amendment, the change in the agricultural operation here from crops to hogs 

did not constitute a significant change in the type of operation.  See Parker, 988 

N.E.2d at 324 (“By specifying that a conversion from one agricultural operation 

to another is not a significant change, the Act removes claims against existing 

farm operations that later undergo a transition from one type of agriculture to 

another.”).  Thus, the coming to the nuisance doctrine, as applied by the 

RTFA, now encompasses coming to the potential future nuisance. 

[23] Agricultural uses have dominated the landscape surrounding the Plaintiffs’ 

properties, with a number of farmers in the area owning or having owned 

livestock.  Richard Himsel, prior to retiring from farming, even had livestock on 

his property.  The county’s Plan Commission and County Commissioners 

recognized the well-established, longstanding agricultural community in which 

the Farm was situated and indicated the county’s ongoing desire to maintain 

the rural character of Hendricks County’s agricultural west side.  Further, the 
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Comprehensive Plan for the area in question expressly lists CAFOs as a 

recommended land use.   

[24] Robert Lannon knowingly built his residential home in the middle of farm 

country, and the Himsel Plaintiffs lived and farmed on their property for a 

number of years before selling off much of their land and changing the use of 

their home to purely residential.  None of the Plaintiffs can now be heard to 

complain that their residential use of their property is being negatively impacted 

because the use of the Farm changed from crops to hogs, a use that would not 

have been a nuisance in or around 1941 when the agricultural operation began 

on the locality. 

[25] The Plaintiffs contend that applying the RTFA in this manner will “have the 

extraordinary effect of removing any evidentiary burden by allowing CAFOs of 

any size to be built anywhere there is any history of agricultural activity.”  

Appellants’ Brief at 27 (emphases in original).  We are not so sure.  Moreover, we 

observe that requiring a defendant farmer to establish that his or her particular 

CAFO (rather than hog farming or CAFOs generally) would not have been a 

nuisance when the agricultural operation began on the locality would eviscerate 

the protections of the RTFA.   

[26] The Plaintiffs’ argument also ignores the significant local and administrative 

hurdles a farmer must overcome before being allowed to build a CAFO.  In this 

case, after a number of public hearings and notices to adjoining landowners, the 

Defendants obtained rezoning of the Farm and building permits from the 

DocuSign Envelope ID: AB13B9CE-D7DD-4B57-B289-6B9BF4C2BED5

App. 15



Court of Appeals of Indiana | Opinion 18A-PL-645 | April 22, 2019 Page 16 of 28 

 

county approving the specific siting, design, and construction plans for the 

CAFO’s two buildings.  The Plaintiffs did not seek judicial review of these 

decisions by county officials.  The Defendants also applied for permits from 

IDEM for the construction and operation of the CAFO.  The Plaintiffs did not 

appeal issuance of these permits.  The Plaintiffs were provided ample due 

process to challenge the size and/or placement of the CAFO buildings on the 

Farm, yet they decided instead to wait and file a nuisance action more than two 

years later.  In light of the RTFA, they put their eggs in the wrong basket.  Their 

general nuisance claim fails as a matter of law. 

[27] The RTFA provides an exception where an alleged nuisance results from the 

negligent operation of the agricultural operation or its appurtenances.  See I.C. § 

32-30-6-9(a).  The designated evidence provides no indication that the CAFO 

has been negligently operated by 4/9 Livestock or has violated IDEM 

regulations.  See Lindsey v. DeGroot, 898 N.E.2d 1251, 1260-62 (Ind. Ct. App. 

2009) (addressing alleged operational negligence based on violations of IDEM 

regulations and concluding, on summary judgment, that the violations were not 

the proximate cause of the alleged injury); see also Dalzell v. Country View Family 

Farms, LLC, 517 F. App’x 518, 520 (7th Cir. 2013) (“Unless the nuisance 

‘results from’ the negligence, and not just from the agricultural operation, the 

Act applies and defeats plaintiffs’ claim.”).  Further, we agree with the 

Defendants and amici that the Plaintiffs’ claim of negligent siting (i.e., the 
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decision to build and operate a CAFO at a particular location)8 cannot 

constitute negligent operation under the RTFA.  If allowed, it would simply 

create an end run around the protections of the RTFA. 

[28] The Plaintiffs also brought a trespass claim purportedly based on “the unlawful

physical intrusion of the CAFO’s noxious emissions into their properties and

homes.”  Appellants’ Brief at 39.  They allege that the emissions – “animal waste,

air pollutants, harmful gases, and noxious odors” – are chemical compounds

that result in a physical, space-filling invasion into their homes.  Appellants’

Appendix Vol. III at 10.  Despite artful pleading, we observe that application of

the RTFA does not turn on labels.  The trial court properly concluded that the

Plaintiffs’ trespass claim is barred by the RTFA.  See Ehler v. LVDVD, L.C., 319

S.W.3d 817, 824 (Tex. Ct. App. 2010) (“Permitting the [plaintiffs] to avoid the

application of [the Texas RTFA] by pleading a nuisance action as a trespass

would eviscerate the statute and deny [the defendants] the protection intended

by the Legislature when it passed the Right to Farm Act.”).

Constitutional Claims 

[29] The Plaintiffs contend that the RTFA is unconstitutional as applied to them

because it violates the Open Courts Clause, the Takings Clause, and the Equal

8 The Plaintiffs assert that “the CAFO Operators negligently sited, designed and built their 8,000-hog CAFO 
in an inappropriate location” and have continued to operate the CAFO “despite the now unmistakable effect 
on their neighbors”.  Appellants’ Brief at 34.  They claim that the Defendants had a duty to take reasonable 
care to “keep emissions of their CAFO from injuring their neighbors.”  Id. at 35.  We reject the Plaintiffs’ 
attempt to repackage their nuisance claim to avoid the effects of the RTFA. 
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Privileges and Immunities Clause of the Indiana Constitution, as well as the 

federal Takings Clause.  In sum, they assert that application of the RTFA has 

deprived them of their ability to enforce their long-vested property rights in their 

homes.  The Plaintiffs also assert a facial challenge to the Agricultural Canon. 

[30] We review the constitutionality of a statute de novo.  See Tyson v. State, 51

N.E.3d 88, 90 (Ind. 2016).  Statutes come before us “clothed with the

presumption of constitutionality until clearly overcome by a contrary showing.”

Zoeller v. Sweeney, 19 N.E.3d 749, 751 (Ind. 2014).  “The party challenging the

constitutionality of a statute bears the burden of proof, and all doubts are

resolved against that party and in favor of the legislature.”  Id.

Open Courts Clause 

[31] The Plaintiffs first contend that the RTFA violates the Open Courts Clause,

Article 1, Section 12 of the Indiana Constitution, which provides in relevant

part: “All courts shall be open; and every person, for injury done to him in his

person, property, or reputation, shall have remedy by due course of law.”  Our

Supreme Court has made clear that this clause “does not prohibit all conditions

on access to the courts, but it does prevent the legislature from arbitrarily or

unreasonably denying access to the courts.”  KS&E Sports v. Runnels, 72 N.E.3d

892, 905 (Ind. 2017).

The right of access presupposes an underlying cause of action to 
which the right of access attaches and for which the law affords a 
remedy.  The legislature has wide latitude in defining the 
existence and scope of a cause of action and in prescribing the 
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available remedy.  In McIntosh v. Melroe Co., 729 N.E.2d 972 (Ind. 
2000), we reaffirmed the legislature’s longstanding prerogative 
“to modify or abrogate the common law.”  Id. at 977 (citations 
omitted).  An important corollary is that “[i]f the law provides no 
remedy, [Article 1,] Section 12 does not require that there be 
one.”  Id. at 979. 

Id. at 906. 

[32] The Plaintiffs assert that they have a vested right to use and enjoy their property 

and that the RTFA has been unconstitutionally applied to deny their access to 

the courts to enforce that right.  This argument misses the mark.  The Open 

Courts Clause does not require the substantive law to provide a remedy, and 

individuals have no vested or property right in any rule of common law.9  

McIntosh, 729 N.E.2d at 978.  Accordingly, “the General Assembly can make 

substantial changes to the existing law without infringing on citizen rights.”  Id.  

[33] Here, the legislature has exercised its broad discretion and modified the 

substantive law of nuisance by eliminating a nuisance cause of action against 

agricultural operations except where the alleged nuisance is the result of 

negligent operation or where the conditions of I.C. § 32-30-6-9(d) are not met.  

                                            

9 The Plaintiffs curiously direct us to Martin v. Richey, 711 N.E.2d 1273 (Ind. 1999), to support their claim 
that they have a vested right to pursue a nuisance claim to protect their properties.  Martin, however, is 
inapposite.  In that case, the Supreme Court observed, “it cannot be questioned that, had plaintiff filed her 
medical malpractice claim within the two-year period, she could have pursued her otherwise valid tort 
claim.”  Id. at 1283.  In this case, however, the Plaintiffs never had a valid tort claim because the facts 
underlying their nuisance claim occurred well after the RTFA went into effect and barred such a claim. 
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The RTFA is rational and falls comfortably within the legislature’s legitimate 

constitutional authority. 

Takings Clauses 

[34] Article 1, Section 21 of the Indiana Constitution provides in part: “No person’s 

property shall be taken by law, without just compensation; nor, except in case 

of the State, without such compensation first assessed and tendered.”  The Fifth 

Amendment to the United States Constitution, applicable to the states through 

the Fourteenth Amendment, includes the same proscription against the taking 

of property without just compensation.  Lindsey, 898 N.E.2d at 1257-58.  We 

construe and analyze the “textually indistinguishable” takings clauses 

identically.  See Redington v. State, 992 N.E.2d 823, 835 (Ind. Ct. App. 2013), 

trans. denied; see also State v. Kimco of Evansville, Inc., 902 N.E.2d 206, 211-12 

(Ind. 2009) (“our state constitutional takings analysis is the same as federal 

constitutional eminent domain law”), cert. denied. 

[35] “To be a taking in the constitutional sense, the state action at issue must be 

more than a consequential limitation on the use or enjoyment of property; a 

taking involves an actual interference with a property right.”  Lindsey, 898 

N.E.2d at 1258 (rejecting plaintiffs’ argument that the RTFA amounts to an 

unconstitutional taking because the act essentially awarded the defendant a 

nuisance easement over their property).  In this case, the Plaintiffs assert a 

regulatory takings claim, as they acknowledge that there has been no direct 
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seizure of their property.10  Regulation, however, effects a taking only where it 

“deprives an owner of all or substantially all economic or productive use of his 

or her property.”  Biddle v. BAA Indianapolis, LLC, 860 N.E.2d 570, 577 (Ind. 

2007) (citing Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 538-40 (2005)); see also 

Lingle, 544 U.S. at 539 (“our regulatory takings jurisprudence…aims to identify 

regulatory actions that are functionally equivalent to the classic taking in which 

government directly appropriates private property or outs the owner from his 

domain”).  “Factors considered under the foregoing test include the economic 

impact of the regulation on the property owner, the extent to which the 

regulation has interfered with distinct investment-backed expectations, and the 

character of the government action.”  Kimco, 902 N.E.2d at 211 (citing Penn 

Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978)). 

[36] The State, as intervenor, asserts that a constitutional taking occurs only where 

the government, as opposed to a private party, directly or proximately causes 

the interference with the claimant’s property.  The State argues further that the 

Plaintiffs have no property interest in a particular cause of action or remedy.  

We find the State’s argument compelling, but we need not make a 

determination in this regard because, even considering the regulatory takings 

factors, the Plaintiffs lose.   

                                            

10 The Plaintiffs’ reliance on Arkansas Game & Fish Comm’n v. U.S., 568 U.S. 23 (2012), and other similar 
flooding cases, is misguided and improperly conflates physical takings with regulatory takings.  See id. 
(addressing recurrent government-induced flooding invasions and holding that such temporary physical 
occupations can constitute a compensable taking of property). 
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[37] In Biddle, homeowners near the Indianapolis International Airport (owned by a

municipal corporation) claimed that airplanes flying over their homes

constituted a regulatory taking because the noise disturbed the use and

enjoyment of their properties “by disrupting activities such as sleeping, talking,

watching television or listening to the radio, hosting outdoor parties, reading,

and opening windows.”  860 N.E.2d at 573.  Additionally, the homeowners

claimed that their property values had decreased up to thirty-three percent.  Our

Supreme Court affirmed the grant of summary judgment in favor of the airport.

In concluding as a matter of law that the aircraft noise had not effected a taking,

the Court acknowledged that the noise was “no doubt considerable” but found

that it did not “amount to a ‘practical destruction’ or ‘substantial impairment’

of Homeowners’ use of their property.”  Id. at 580.  The Court continued,

“Homeowners still make many valuable uses of their properties in spite of the

noise.”  Id.

[38] Similarly, here, the Plaintiffs have not been deprived of all or substantially all

economic or productive use of their properties.  The designated evidence reveals

that the Plaintiffs’ properties have retained significant economic value.  Indeed,

their own expert valued the Lannons’ property at $51,500 (at an estimated 60%

loss in value) and the Himsel Plaintiffs’ property at $181,2000 (at an estimated

49.5% loss in value) with the CAFO nearby.  Cf. Penn. Cent., 438 U.S. at 131

(with respect to land-use regulations, reasonably related to the promotion of the

general welfare, diminution in property value, standing alone, does not

establish a taking); Euclid v. Ambler Realty Co., 272 U.S. 365 (1926) (75%
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diminution in value caused by zoning law not found to be a taking).  Moreover, 

they continue to reside in their residences, making valuable use of their 

properties, and have alleged no distinct, investment-backed expectations that 

have been frustrated by the CAFO.  Finally, with respect to the character of the 

governmental action, we do not agree with the Plaintiffs that the RTFA has 

permitted a physical invasion of their property.  While their property rights are 

clearly affected by application of the RTFA, the Plaintiffs cannot dispute that 

the regulation is reasonably related to the promotion of the common good.  In 

sum, we conclude that the odorous emissions from 4/9 Livestock’s CAFO do 

not effect a taking.   

Privileges and Immunities Clause 

[39] Article 1, Section 23 of the Indiana Constitution provides: “The General

Assembly shall not grant to any citizen, or class of citizens, privileges or

immunities, which, upon the same terms, shall not equally belong to all

citizens.”  Our Supreme Court has set out a two-part standard for determining a

statute’s validity where the statute grants unequal privileges or immunities to

differing classes of persons.

First, the disparate treatment accorded by the legislation must be 
reasonably related to inherent characteristics which distinguish 
the unequally treated classes.  Second, the preferential treatment 
must be uniformly applicable and equally available to all persons 
similarly situated.  Finally, in determining whether a statute 
complies with or violates Section 23, courts must exercise 
substantial deference to legislative discretion. 
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Collins v. Day, 644 N.E.2d 72, 80 (Ind. 1994); see also Whistle Stop Inn, Inc. v. City 

of Indianapolis, 51 N.E.3d 195, 198 (Ind. 2016).  Presuming the statute to be 

constitutional, we place the burden on the challenger to “negative every 

conceivable basis which might have supported the classification.”  Collins, 644 

N.E.2d at 80.  Classification under Section 23 is primarily a legislative question, 

and it becomes a judicial question only where the lines drawn by the legislature 

appear arbitrary or manifestly unreasonable.  Id.   

[40] The Plaintiffs assert that the RTFA splits county dwellers into two camps: (1)

those currently engaged in agricultural operations on land that has been

consistently farmed for at least the last year and (2) all others who live in the

county.  Those in the first group may sue those in either group for nuisance,

while those in the second group may only sue those in their own non-farming

group for nuisance.

[41] Indeed, the RTFA affords preferential treatment to farmers, under certain

statutory conditions, by conferring immunity from nuisance suits that are not

based on operational negligence.11  The RTFA, itself, explains the policy behind

this disparate treatment:

The general assembly declares that it is the policy of the state to 
conserve, protect, and encourage the development and 
improvement of its agricultural land for the production of food 

11 While the Act also applies to protect industrial operations from nuisance suits, it provides broader 
immunity to agricultural operations.  See I.C. § 32-30-6-9(d)(1) (providing a list of changes that, for 
agricultural operations, do not constitute a significant change in the type of operation). 
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and other agricultural products.  The general assembly finds that 
when nonagricultural land uses extend into agricultural areas, 
agricultural operations often become the subject of nuisance 
suits.  As a result, agricultural operations are sometimes forced to 
cease operations, and many persons may be discouraged from 
making investments in farm improvements.  It is the purpose of 
this section to reduce the loss to the state of its agricultural 
resources by limiting the circumstances under which agricultural 
operations may be deemed to be a nuisance. 

I.C. § 32-30-6-9(b).  This rationale provides a reasonable basis for treating 

farmers differently than their non-farming neighbors.12  Cf. KS&E Sports, 72 

N.E.3d at 906-07 (“One explanation may be that the legislature … perceived 

that recent lawsuits against the firearms industry threatened its stability and 

jeopardized the continued availability of firearms even to law-abiding citizens 

wishing to exercise their Second Amendment.  This rationale would provide a 

reasonable basis for treating sellers of firearms, which face such litigation 

threats, differently than sellers of knives, which do not.”).  With respect to the 

second prong of the Collins test, we conclude that the RTFA’s preferential 

treatment is uniformly and equally available to all agricultural operations and 

although agricultural operations are treated differently under the RTFA than 

                                            

12 The Plaintiffs note prior cases in which we have held that the RTFA does not apply between two farmers.  
See TDM Farms, 969 N.E.2d at 110 (“the Act does not apply in this action between two established farming 
operations”); Stickdorn v. Zook, 957 N.E.2d 1014, 1016 n.5 (Ind. Ct. App. 2011) (the RTFA “has no 
applicability to the manner in which two farmers…conduct their operations).  The Plaintiffs claim that the 
Himsel Plaintiffs could have brought this action if only they had not retired from farming in 2000 and that 
this fact makes the disparate treatment arbitrary.  This is incorrect.  The RTFA still applies where one farmer 
asserts nonagricultural land uses as the basis of his or her nuisance suit against another farmer.  See Parker, 
988 N.E.2d at 323. 
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industrial operations, the two are not similarly situated and the express intent of 

the RTFA is to protect agricultural land.  The RTFA does not violate Article 1, 

Section 23. 

Constitutional Challenge to the Agricultural Canon 

[42] The Agricultural Canon, enacted in 2014, provides:

The general assembly declares that it is the policy of the state to 
conserve, protect, and encourage the development and 
improvement of agriculture, agricultural businesses, and 
agricultural land for the production of food, fuel, fiber, and other 
agricultural products.  The Indiana Code shall be construed to 
protect the rights of farmers to choose among all generally 
accepted farming and livestock production practices, including 
the use of ever changing technology.   

I.C. § 15-11-2-6(a).  The Plaintiffs contend that the Agricultural Canon is

unconstitutional for various reasons.  

[43] The Agricultural Canon is a rule of statutory construction signaling the

legislature’s intent to courts called upon to construe ambiguous statutes

affecting farmers.  In other words, where a statute is clear and unambiguous,

the Agricultural Canon will not be applied.  Cf. Crowel v. Marshall Cty. Drainage

Bd., 971 N.E.2d 638, 646 (Ind. 2012) (“where the statute is clear and

unambiguous, we apply it as drafted without resort to the nuanced principles of

statutory interpretation”).  Further, our primary goal in applying a statute is

always to ascertain and give effect to the legislature’s intent.  See id. at 645.
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[44] Through the RTFA, the legislature spoke clearly and unambiguously regarding 

its intent to protect the rights of farmers by limiting the circumstances under 

which farmers are subject to nuisance actions.  This includes protecting 

agricultural operations that change from one type of agricultural operation to 

another or that adopt new technology.  Given the clear language of the RTFA, 

this is not a case in which the Agricultural Canon needs to be applied.  See 

KS&E Sports, 72 N.E.2d at 898 (“before interpreting a statute, we consider 

‘whether the Legislature has spoken clearly and unambiguously on the point in 

question’”) (quoting Basileh v. Alghusain, 912 N.E.2d 814, 821 (Ind. 2009)).  

Accordingly, we do not address the various constitutional challenges raised by 

the Plaintiffs regarding the Agricultural Canon.  See Barlow v. Sipes, 744 N.E.2d 

1, 6 n.1 (Ind. Ct. App. 2001) (“Indiana has long adhered to the doctrine of 

judicial restraint” where “a constitutional question will not be anticipated in 

advance of the necessity of deciding the constitutional issue”), trans. denied.

Conclusion 

[45] We hold that the Plaintiffs’ nuisance and repackaged negligence and trespass 

claims are barred by the RTFA.  Further, the Plaintiffs’ various claims that the 

RTFA is unconstitutional are unavailing, and we do not reach the question of 

the constitutionality of the Agricultural Canon due to judicial restraint.   The 

trial court properly granted summary judgment in favor of the Defendants on 

all claims.    

[46] Judgment affirmed. 

DocuSign Envelope ID: AB13B9CE-D7DD-4B57-B289-6B9BF4C2BED5

App. 27



Court of Appeals of Indiana | Opinion 18A-PL-645 | April 22, 2019 Page 28 of 28

Brown, J. and Tavitas, J., concur. 
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4. Prior to 2013, all four (4) plaintiffs lived alongside agriculture, including livestock,

as a result of surrounding farm ground consisting of row crops and livestock farms. 

5. The land located at 3042 North 425 West, Danville, Indiana (the “Property”) has

been used for agricultural purposes for decades.  Since at least 1941 the Property has been used 

for agricultural purposes, principally for growing crops.   

6. In the early 1990’s Defendant Sam Himsel’s parents, Lee and Doris Himsel,

acquired the Property.  The Himsels continued the agricultural use of the Property by growing 

crops on the Property. 

7. The entire area surrounding the Property has been dominated by agricultural uses,

including the raising of livestock, for decades.  

8. The agricultural nature of this area has been reflected in the Hendricks County

Comprehensive Plans, first adopted in 1983 by Hendricks County and the Board of Commissioners 

of Hendricks County.  

9. Richard Himsel was formerly a member of the Hendricks County Board of

Commissioners.  

10. The 1983 Comprehensive Plan designated the western half of Marion Township,

where the Property is located, for agricultural purposes. 

11. In 1998 the Comprehensive Plan was updated again by Hendricks County and the

Board of Commissioners of Hendricks County, which continued to designate the western half of 

Marion Township, including the Property, for agricultural purposes. 

12. Hendricks County amended its Comprehensive Plan again in 2008 creating the

AGR-Agricultural Residential and AGI-Agricultural Industrial districts. The new AGR district 
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replaced the previous “Rural Residential” (R-A) district which applied to Plaintiffs’ properties 

and the Property.   

13. The County’s stated intent for establishing the AGR district in 2008 was: “to

permit the establishment of individual single-family dwellings while maintaining a primarily 

rural character [and] . . . protect land best suited for agricultural use from the encroachment of 

incompatible land uses.” 

14. The stated intent for establishing the AGI district was: “to provide adequate and

appropriate locations for intense agricultural uses such as CAFO’s or agricultural businesses that 

may emit intense odors, vibrations, air pollution, or other disruptions.” 

15. Consistent with the 1983 and 1998 Comprehensive Plans, the 2008 Comprehensive

Plan recommended that the area under consideration, including Marion Township as a whole and 

the Property in particular, be reserved for agricultural use.   

16. In 2012 the Individual Defendants decided to form a hog-raising operation.

17. On January 16, 2013, 4/9 Livestock was formed as an Indiana limited liability

company, with each Individual Defendant being a member of 4/9 Livestock.   

18. The Individual Defendants made the decision to locate the hog-raising operation

(“4/9 Farm”) on the Property. 

19. In February 2013, Samuel Himsel, on behalf of 4/9 Livestock, submitted a Petition

for Rezoning of Property to the Hendricks County Area Plan Commission (“Plan Commission”).  

20. The rezoning petition sought to rezone 58.42 acres of existing farmland at the

Property from AGR-Agriculture Residential to AGI-Agriculture Intense to allow for a confined 

animal feeding operation (“CAFO”) at the Property. 
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21. On March 1, 2013, written notice of the Plan Commission’s March 12, 2013

meeting with a letter of intent was provided to nearby landowners and was published in local 

newspapers.   

22. On March 5, 2013, the Plan Commission staff recommended approval of the

Petition for rezoning the Property from AGR to AGI finding, generally, that the proposal “has 

complied with the applicable application and/or notice requirements” and that it “complies with 

the Hendricks County Comprehensive Plan.”   

23. On March 12, 2013, the Plan Commission held a public meeting on the 4/9 Farm

rezoning petition.  Nearby landowners and the Plaintiffs had an opportunity to speak at the March 

12, 2013 meeting.  Plaintiff Richard Himsel spoke against the Petition.  

24. After considering the Petition and the public comments at the March 12,

2013 meeting, the members of the Plan Commission unanimously recommended approval 

of the zoning amendment and specifically concluded that the rezoning petition was 

consistent and compatible with the County’s long term land use planning goals. 

25. On March 26, 2013, the Board of County Commissioners of Hendricks

County (“County Commissioners”) unanimously approved Ordinance 2013-03 which 

amended the Property’s zoning designation from AGR to AGI.     

26. The Plaintiffs did not appeal the rezoning decisions of the Plan Commission or the

County Commissioners.   

27. The Plan Commission subsequently held a series of public meetings regarding the

CAFO’s design, location and construction plans – including the size and location of the barns, 

setback requirements, manure containment pits and the landscaping – to determine whether they 
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were appropriate for this location.  The Plan Commission approved the siting, design, location and 

construction plans for the CAFO.   

28. The Plaintiffs did not appeal any of the Plan Commission’s decisions regarding the

CAFO’s design, location and construction plans.  

29. In April 2013, 4/9 Livestock applied to the Indiana Department of Environmental

Management (“IDEM”) for two permits to construct and operate a CAFO at the Property. 

30. On May 6, 2013, the Property was transferred by quitclaim deed by Samuel Himsel

to 4/9 Livestock. 

31. On May 31, 2013, IDEM approved 4/9 Livestock’s permit applications.  IDEM sent

its letter of permits approval to the surrounding property owners including the Plaintiffs.  The letter 

described how, where and by when the IDEM permitting decisions could be appealed.   

32. The Plaintiffs did not appeal IDEM’s decision to issue permits to 4/9 Livestock to

construct and operate a CAFO on the Property.  

33. On July 1, 2013, 4/9 Livestock and Co-Alliance, LLP (“Co-Alliance”) entered into

the Hog Finishing Contract (the “Contract”).  

34. Per the Contract, Co-Alliance owns the hogs and 4/9 Livestock raises the hogs

owned by Co-Alliance.  

35. Per the Contract, 4/9 Livestock is the owner and operator of the 4/9 Farm and the

equipment located at the 4/9 Farm.  

36. Per the Contract, Co-Alliance can unilaterally end it at any time at its sole discretion

if it determines that 4/9 is providing substandard care or the conditions in which the hogs are kept 

are substandard.  
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37. Per the Contract, 4/9 may not raise hogs for anyone else, let anyone into the CAFO

or take pictures of the hogs without Co-Alliance’s permission. 

38. Per the Contract, Co-Alliance retains the right of control over certain practices such

as the right to update the management practices that 4/9 must follow. 

39. Per the Contract, Co-Alliance established thirteen (13) separate recommended

practices which 4/9 must follow. 

40. On July 19, 2013, 4/9 Livestock and PNC Bank entered into a Convertible Line of

Credit Note for a seven-figure amount to finance the construction of the 4/9 Livestock CAFO. 

41. Construction of the CAFO barns at the 4/9 Farm was completed by September 19,

2013. 

42. The first hogs were delivered to the 4/9 Farm on October 2, 2013.

43. The 4/9 Farm has been in continual agricultural operation as a CAFO since that

time.  

44. Since the 4/9 Livestock CAFO began operating there have been no violations cited

by either IDEM or Hendricks County relating to its operations. 

45. On October 6, 2015 the Plaintiffs filed their Complaint against the Defendants.  The

Plaintiffs’ Complaint asserted claims against the Defendants in Nuisance, Negligence and 

Trespass.   

46. The Plaintiffs further sought a declaratory judgment that Indiana Code  §15-11-2-

6(a) was unconstitutional on its face. 

47. On April 4, 2017, this Court issued an Order that deemed as filed an Amended

Complaint, originally submitted by the Plaintiffs on August 8, 2016.  In addition to the previously-
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(D) Adoption of new technology by the agricultural operation.

(2) The operation would not have been a nuisance at the time the
agricultural or industrial operation began on that locality.

2. The RTFA protects farmers against nuisance claims if three conditions are met:

(1) The agricultural operation was in operation continuously on the
locality for more than one year prior to the plaintiff’s lawsuit;

(2) No significant change occurred in the type of agricultural operation
on the locality; and

(3) The agricultural operation would not have been a nuisance when it
began on the locality.

3. Plaintiffs concede that Defendants’ CAFO is an agricultural operation that was

operated continuously for more than one (1) year and has undergone no significant change as 

defined in I.C. §32-30-6-9(d)(1).  

4. However, the Plaintiffs assert that the Defendants are not entitled to immunity

pursuant to the RTFA because the Defendants have not shown that their CAFO would not have 

been a nuisance when agricultural operations began at the Property pursuant to I.C. §32-30-6-

9(d)(2).  

5. Construing the designated in evidence in the light most favorable to the Plaintiffs,

the Court finds that there is a genuine issue of material fact whether the CAFO would have been a 

nuisance when agricultural operations began at the Property. There is no ambiguity in the meaning 

of “would have been” and the clear legislative intent means that there is a genuine issue of material 

fact whether the CAFO would have been a nuisance at least as early as 1941, and likely much 

earlier.  

6. The RTFA contains an exception that provides that the RTFA “does not apply if a

nuisance results from the negligent operation of an agricultural or industrial operation or its 
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appurtenances.”  IND. CODE § 32-30-6-9(a).    Plaintiffs contend that the Defendants are not entitled 

to immunity pursuant to the RTFA because Defendants have not affirmatively negated Plaintiffs’ 

claim of negligent operation. Plaintiffs have also asserted a claim against Defendants alleging 

negligence in the siting, design, construction, maintenance, management, operation, direction and 

control of the CAFO. 

7. Construing the designated evidence in the light most favorable to the Plaintiffs, the 

Court finds there are genuine issues of material fact precluding the entry of summary judgment on 

the issue of negligent operation and the separately alleged negligence siting claim.    

8. The Plaintiffs challenge the constitutionality of the RTFA claiming that it: (1) 

violates Article I, Section 1 of the Indiana Constitution; (2) violates Article I, Section 12 of the 

Indiana Constitution (the “Open Courts provision”); (3) violates the Fifth Amendment of the U.S. 

Constitution and Article I, Section 21 of the Indiana Constitution (the “Takings Clause(s)”); and 

(4) violates Article I, Section 23 of the Indiana Constitution (the “Equal Privileges and Immunities 

provision”).   

9. Because there are fact issues precluding the entry of summary judgment, the Court 

finds the question of the constitutionality of the RTFA as applied unripe at this time. 

10. The Plaintiffs also argue that IND. CODE § 15-11-2-6(a) violates the Indiana 

Constitution.  The Court denies the Plaintiffs’ motion for summary judgment that IND. CODE § 15-

11-2-6(a) is unconstitutional on its face.  There remains a possibility that the issues may be 

resolved on other grounds and the issue of the constitutionality of this statute is not absolutely 

necessary to a disposition of the case at this time. 

11.  The Plaintiffs’ trespass claim is based on their assertion that odors from the 4/9 

Farm have entered their properties and, as a result, the value of their properties have been 
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STATE OF INDIANA )    IN THE HENDRICKS SUPERIOR COURT 
) SS: 

HENDRICKS COUNTY )    CASE NO. 32D04-1510-PL-000150 

MARTIN RICHARD HIMSEL, JANET L. ) 
HIMSEL, ROBERT J. LANNON and  ) 
SUSAN M. LANNON,  ) 

) 
Plaintiffs, ) 

) 
 v. ) 

) 
SAMUEL T. HIMSEL, CORY M. ) 
HIMSEL, CLINTON S. HIMSEL, ) 
4/9 LIVESTOCK, LLC, and  ) 
CO-ALLIANCE, LLP,  ) 

) 
Defendants. ) 

ORDER GRANTING DEFENDANTS’ MOTION TO CORRECT ERRORS AND 
GRANTING SUMMMARY JUDGMENT  

This matter came before the Court on January 24, 2018 for a hearing on cross motions to correct 

errors. After considering the motions, briefs, cases and arguments of counsel, the Court now 

corrects its Findings of Fact and Conclusions of Law entered on October 24, 2017 as follows: 

After carefully reviewing and reconsidering the holdings from relevant cases, The Court’s 

Conclusions of Law are hereby corrected as follows:  

Construing the designated in evidence in the light most favorable to the Plaintiffs, the Court 

finds that there are no genuine issues of material fact and Defendants are entitled to summary 

judgment as a matter of law as to all of the Plaintiffs’ claims including negligent siting and 

negligent operation claims, the “would not have been a nuisance” element of the RTFA claim, the 

negligence and trespass claims and the liability of Co-Alliance.  

IT IS THEREFORE ORDERED ADJUDGED AND DECREED that 
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(1) The Defendants’ Motion for Summary Judgment is granted in total as to all claims and

all parties;

(2) Final judgment is entered in favor of all Defendants and against the Plaintiffs as to all

issues and claims;

(3) Pursuant to Indiana Trial Rule 54(B) and finding no just cause for delay, the Court

directs the clerk to enter final judgment accordingly.

Date:      
Judge, Hendricks Superior Court 

Distribution: 

Christopher J. Braun 
Jonathan P. Emenhiser 
Justin A. Allen 
PLEWS SHADLEY RACHER & BRAUN LLP 
1346 North Delaware Street 
Indianapolis, Indiana 46202 

Kim E. Ferraro 
Samuel Henderson 
Hoosier Environmental Council 
407 E. Lincolnway, Suite A 
Valparaiso, IN 46383 

Rebecca Loeffler 
Jefferson Garn 
Office of Indiana Attorney General 
Indiana Government Center South, 5th Floor 
302 West Washington Street 
Indianapolis, IN 46204-2770 

Kyle A. Lansberry  
Brandon W. Ehrie  
LEWIS WAGNER LLP 
501 Indiana Avenue, Suite 200 
Indianapolis, IN 46202-6150 

udge, Hendricks Superior Court  
February 9, 2018
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Page 1 of 1 

I N  T H E

COURT OF APPEALS OF INDIANA 

Janet L. Himsel, et al., 

Appellants, 

v. 

4/9 Livestock, LLC, et al., 

Appellees. 

Court of Appeals Case No. 
18A-PL-645 

Order 

[1] Appellants, by counsel, have filed a Petition for Rehearing.  Appellees, by respective
counsel, have filed a Response Brief in Opposition to Petition for Rehearing.

[2] Having reviewed the matter, the Court finds and orders as follows:

Appellants’ Petition for Rehearing is denied. 

[3] Ordered ____________________.

Brown, Altice, JJ., concur.  Tavitas, J., dissents.

For the Court, 

Chief Judge 

FILED

C L E R K
Indiana Supreme Court

Court of Appeals
and Tax Court

Jul 12 2019, 3:17 pm
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In the 
Indiana Supreme Court 

Janet L. Himsel, et al., 
Appellant(s), 

v. 

Samuel Himsel, et al., 
Appellee(s). 

Court of Appeals Case No. 
18A-PL-00645 

Trial Court Case No. 
32D04-1510-PL-150 

Order 
     This matter has come before the Indiana Supreme Court on a petition to transfer 

jurisdiction, filed pursuant to Indiana Appellate Rules 56(B) and 57, following the issuance of a 
decision by the Court of Appeals. The Court has reviewed the decision of the Court of Appeals, 
and the submitted record on appeal, all briefs filed in the Court of Appeals, and all materials 
filed in connection with the request to transfer jurisdiction have been made available to the 
Court for review. ach participating member has had 
the opportunity to voice that Justice’s views on the case in conference with the other Justices

ach participating member of the Court has voted on the petition. 
     Being duly advised, the Court DENIES the petition to transfer.  All other pending 

motions are denied as moot. 
Done at Indianapolis, Indiana, on  ___________ .

 FOR THE COURT 

Loretta H. Rush 

Chief Justice of Indiana 

All Justices concur, except Rush, C.J., and Goff, J., who vote to grant the petition to transfer. 

FILED

C L E R K
Indiana Supreme Court

Court of Appeals
and Tax Court

Feb 20 2020, 5:36 pm
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In the Matter Of:

MARTIN RICHARD HIMSEL, ET AL.

-vs-

SAMUEL HIMSEL, ET AL.

JANET HIMSEL, VOL. I
May 19, 2016
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37

·1· ·name now.
·2· · · ·A.· · ·Julie Ann Igo.
·3· · · ·Q.· · ·Can you spell that last name?
·4· · · ·A.· · ·I-G-O.
·5· · · ·Q.· · ·Oh, that's easy.· Where does Julie live?
·6· · · ·A.· · ·Lexington.· Lexington, Kentucky.
·7· · · ·Q.· · ·And your other children?
·8· · · ·A.· · ·David Allen Clodfelter.
·9· · · ·Q.· · ·Where does David Allen live?
10· · · ·A.· · ·Kind of the Beechgrove area of Indianapolis.
11· · · ·Q.· · ·Then your third child?
12· · · ·A.· · ·Krista Sue Cooper.
13· · · ·Q.· · ·Does Krista live in New Palestine?
14· · · ·A.· · ·Yes.
15· · · ·Q.· · ·How many children does Julie Ann have?
16· · · ·A.· · ·None.· The only one that has a child is
17· ·Krista.· I have one grandson.
18· · · ·Q.· · ·How old is your grandson?
19· · · ·A.· · ·Thirteen.
20· · · ·Q.· · ·What's his name?
21· · · ·A.· · ·Pardon?
22· · · ·Q.· · ·Oh, I'm sorry.· What's his name?
23· · · ·A.· · ·Alex.
24· · · ·Q.· · ·Alex.· That's a good --
25· · · ·A.· · ·Alex Ray cooper.

38

·1· · · ·Q.· · ·Alexander?
·2· · · ·A.· · ·No.· Just Alex.· He was going to be Alexis,
·3· ·but I turned out to be Alex.
·4· · · ·Q.· · ·Alex is a good name.· That's what my son's
·5· ·name is.
·6· · · · · · · Mrs. Himsel, where are you living currently?
·7· · · ·A.· · ·Well, I use my address as 3581 Danville,
·8· ·which I get my mail there and --
·9· · · ·Q.· · ·That's where your husband lives?
10· · · ·A.· · ·Right.
11· · · ·Q.· · ·Okay.
12· · · ·A.· · ·I live part-time at my daughter's.
13· · · ·Q.· · ·At Krista Sue Cooper's?
14· · · ·A.· · ·Yes.
15· · · ·Q.· · ·In New Palestine.· You said you live there
16· ·part-time?
17· · · ·A.· · ·Mm-hmm.
18· · · ·Q.· · ·How often are you at your daughter's house?
19· · · ·A.· · ·Probably five days.· Depends.· I still use the
20· ·doctors that I've always used here, and so, some days
21· ·that I have doctors' appointments or we have things like
22· ·this, or, you know, just various things that we've always
23· ·done together, I come back and do.
24· · · ·Q.· · ·Okay.· So, when you say five days, five days
25· ·out of what?

39

·1· · · ·A.· · ·Out of the seven.
·2· · · ·Q.· · ·Out of a week?
·3· · · ·A.· · ·Yeah.
·4· · · ·Q.· · ·Okay.· Your husband yesterday testified that
·5· ·your schedule was usually that you would be back out at
·6· ·the -- at his farm from Friday evening to Sunday evening;
·7· ·is that correct?
·8· · · ·A.· · ·Yes.
·9· · · ·Q.· · ·You heard him testify to that, right?
10· · · ·A.· · ·Yes.
11· · · ·Q.· · ·Do you have a job that you do out in New
12· ·Palestine --
13· · · ·A.· · ·No.
14· · · ·Q.· · ·-- during the week?
15· · · ·A.· · ·No.
16· · · ·Q.· · ·Do you watch Krista's son during the week?
17· · · ·A.· · ·I do.
18· · · ·Q.· · ·You do?· Okay.
19· · · ·A.· · ·Well, he's old enough he doesn't need
20· ·watching, but he doesn't like being home alone, so... and
21· ·I'm a basketball grandma, baseball grandma.
22· · · ·Q.· · ·And does Krista's work schedule, is it such
23· ·that she works from Monday through Friday?
24· · · ·A.· · ·Yes.
25· · · ·Q.· · ·Where does she work?

40

·1· · · ·A.· · ·Allison Transmission, Indianapolis.
·2· · · ·Q.· · ·What's -- what schedule does she work, what
·3· ·time?
·4· · · ·A.· · ·She leaves home at 6:15, 6:30, because her
·5· ·work starts at 7:30, and she lives on the east side and
·6· ·works on the west side around Eagle Creek.· So, it takes
·7· ·a while to drive that.
·8· · · ·Q.· · ·Does she -- is that 6:30 in the morning?
·9· · · ·A.· · ·Yes.
10· · · ·Q.· · ·Okay.· And then what time does she typically
11· ·get home from work?
12· · · ·A.· · ·5:15 or so, because she leaves at 4:30, but
13· ·she has a 45-minute drive.
14· · · ·Q.· · ·So, is Alex in school?
15· · · ·A.· · ·Yes.
16· · · ·Q.· · ·Okay.· Does he ride a bus to school?
17· · · ·A.· · ·No.
18· · · ·Q.· · ·No?· Who -- how does he get to school?
19· · · ·A.· · ·Either his dad or myself.
20· · · ·Q.· · ·Okay.· Drop him off at school?
21· · · ·A.· · ·Right.
22· · · ·Q.· · ·How does he get home from school?
23· · · ·A.· · ·He does come home most of the time on the bus.
24· · · ·Q.· · ·Okay.· When does he come home from school?
25· · · ·A.· · ·He gets home a little before 3:00.
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45

·1· · · ·A.· · ·Yes.
·2· · · ·Q.· · ·Did you live in Hendricks County prior to
·3· ·that?
·4· · · ·A.· · ·No.
·5· · · ·Q.· · ·Okay.· So, you moved from out in Rockville to
·6· ·Richard's farm?
·7· · · ·A.· · ·Mm-hmm.
·8· · · ·Q.· · ·Okay.· And when you were out in Rockville
·9· ·still, were you out at your parents' farm?
10· · · ·A.· · ·When I lived in Rockville still?
11· · · ·Q.· · ·Yeah.
12· · · ·A.· · ·No.· I owned my own home.
13· · · ·Q.· · ·Okay.
14· · · ·A.· · ·Before Dick and I married, I owned my own home
15· ·there.
16· · · ·Q.· · ·And was that located in town?· Where was that
17· ·located?
18· · · ·A.· · ·It was in town, about three blocks from where
19· ·I worked.
20· · · ·Q.· · ·In Rockville?
21· · · ·A.· · ·Yes.
22· · · ·Q.· · ·Okay.· So, after that, that's when you moved
23· ·to Hendricks County.· The first time you moved into
24· ·Hendricks County was 1994?
25· · · ·A.· · ·Mm-hmm.

46

·1· · · ·Q.· · ·Has anyone else lived with you out at
·2· ·Richard's farm other than Richard?
·3· · · ·A.· · ·No.
·4· · · ·Q.· · ·So, you divorced from your first husband in
·5· ·1993.· Were you remarried prior to remarrying Richard?
·6· · · ·A.· · ·1983.
·7· · · ·Q.· · ·Eighty -- I said '93.· '83.· Were you married
·8· ·to anyone else between that time and marrying Richard?
·9· · · ·A.· · ·No.
10· · · ·Q.· · ·And you married Richard in 1994?
11· · · ·A.· · ·Yes.
12· · · ·Q.· · ·When did your former spouse die; do you
13· ·recall?
14· · · ·A.· · ·It's been, I think, two years now.
15· · · ·Q.· · ·Mrs. Himsel, are you a smoker?
16· · · ·A.· · ·No.
17· · · ·Q.· · ·Do you have any allergies?
18· · · ·A.· · ·Latex, I guess.· That's about all.· The
19· ·dentist says.
20· · · · · · · · ·COURT REPORTER:· I'm sorry?
21· · · ·A.· · ·I said, the dentist tells me that.
22· · · ·Q.· · ·Do you take any medications?
23· · · ·A.· · ·I am diabetic and I have -- I take the
24· ·medications required for that and a high blood pressure
25· ·medication.

47

·1· · · ·Q.· · ·Do you know, does any of your medication
·2· ·affect your sense of smell?
·3· · · ·A.· · ·Not that I know of.
·4· · · ·Q.· · ·How many years in total -- I could probably
·5· ·add it up, but I'll -- I'm leery of doing that because
·6· ·your counsel said math and attorneys don't usually mix.
·7· ·How many years in total did you live out at your parents'
·8· ·farm?
·9· · · ·A.· · ·You mean as -- as married, it would be --
10· · · ·Q.· · ·Either, you know, as a child growing up --
11· ·total.· As a child married -- as a child growing up or
12· ·when you were married and living -- you had a separate
13· ·house out there when you were married, is that --
14· · · ·A.· · ·Yes.
15· · · ·Q.· · ·But it was still located on the family farm,
16· ·right?
17· · · ·A.· · ·Yes.
18· · · ·Q.· · ·So, I'm talking in total.· How much time did
19· ·you live on the family farm?
20· · · ·A.· · ·Well, accountants aren't any better at math
21· ·because they're used to using a calculator.· I'm sorry.
22· · · ·Q.· · ·That's not comforting, if you say that.
23· · · ·A.· · ·So, from -- we moved to the farm in 1956.  I
24· ·lived there until I was 18; 17, 18.· And then we moved --
25· ·we actually lived in a small house we rented for a while,

48

·1· ·but then we built a house on my parents' farm.· That was
·2· ·in 1998 until 1983, '82, '83, when we got a divorce.
·3· · · ·Q.· · ·You said 19 -- that was 1998 until 1983.· Did
·4· ·you mean 1968?
·5· · · ·A.· · ·Yes.· I'm sorry.
·6· · · ·Q.· · ·No.· That's fine.· That's fine.
·7· · · · · · · And during that entire time that you were
·8· ·living there, were there cattle, pigs, and chickens?
·9· · · ·A.· · ·Chickens, no, other than one rooster and one
10· ·duck.· I mean, at that point -- most of the animals came
11· ·after my kids got old enough to be in 4H and they had
12· ·sheep and pigs and cattle, but there was never but a
13· ·few -- like two of each.
14· · · ·Q.· · ·Okay.· And I think you said earlier that the
15· ·highest number of pigs on that farm at any one point was
16· ·ten?
17· · · ·A.· · ·When my dad was operating it as a farm.
18· · · ·Q.· · ·How about -- how about when you guys lived out
19· ·there on the farm?
20· · · ·A.· · ·He didn't have livestock then except a few
21· ·cattle that roamed in the back in the woods.
22· · · ·Q.· · ·He didn't have any pigs then?
23· · · ·A.· · ·No.· He and my mother went to Florida, and so
24· ·they didn't have anything like that that had to be fed
25· ·and watched.
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·1· · · ·Q.· · ·Did your children raise pigs for 4H?
·2· · · ·A.· · ·One year.
·3· · · ·Q.· · ·How many did they raise?
·4· · · ·A.· · ·I think they had two.
·5· · · ·Q.· · ·Okay.· When your father was operating the
·6· ·farm, what did he do with the hog manure that was
·7· ·generated?
·8· · · ·A.· · ·Well, they were out -- I mean, we had fences.
·9· ·They were out on the fields just kind of gleaning the
10· ·fields in a small, you know, fenced in area.· So, they
11· ·weren't -- the manure was out on the ground.
12· · · ·Q.· · ·Did -- let me ask this:· With regard to the
13· ·pigs that were in the barns, did your father ever clean
14· ·out the barns and spread manure on his property that he
15· ·cleaned out from the barns?
16· · · ·A.· · ·Not from the pigs.· I think he did from the
17· ·chickens.
18· · · ·Q.· · ·Okay.
19· · · ·A.· · ·Because there was more of that.
20· · · ·Q.· · ·Okay.· How did he apply the chicken manure?
21· · · ·A.· · ·With an old manure spreader.
22· · · ·Q.· · ·And that was just put it on the surface of the
23· ·field?
24· · · ·A.· · ·Yes.
25· · · ·Q.· · ·Okay.· How close were those fields that your

50

·1· ·father was doing that on to where you were living at the
·2· ·time?
·3· · · ·A.· · ·The field was right behind our house,
·4· ·alongside our house, so --
·5· · · ·Q.· · ·So, it surrounded your property?
·6· · · ·A.· · ·Yeah.
·7· · · ·Q.· · ·Okay.· Did that smell?
·8· · · ·A.· · ·I -- I don't remember it smelling.· We had a
·9· ·hog farmer down the road from us.· His smelled when he --
10· ·but it was when he spread his on the ground.
11· · · ·Q.· · ·How did that neighboring farm -- hog farmer
12· ·spread his manure?· Was he surface applying it?
13· · · ·A.· · ·I think so.· I -- I just remember smelling it.
14· ·It smelled for, you know, a couple of days, and it was
15· ·gone.
16· · · ·Q.· · ·Do you recall any odors from the hogs that you
17· ·were raising or that you attributed to the hogs that you
18· ·were raising -- or your father was raising, I'm sorry?
19· · · ·A.· · ·Not really.
20· · · ·Q.· · ·Did your father do anything to try to control
21· ·odor either from the chickens, from the hogs, from the
22· ·cattle?
23· · · ·A.· · ·No.
24· · · ·Q.· · ·Did you consider any aspect of your father's
25· ·farm to be offensive or a nuisance?

51

·1· · · ·A.· · ·No.
·2· · · ·Q.· · ·Mrs. Himsel, have you ever been convicted of a
·3· ·crime?
·4· · · ·A.· · ·Well, not yet, that I know of.
·5· · · · · · · · ·MS. FERRARO:· Keep it that way.
·6· · · · · · · · ·THE WITNESS:· Pardon?
·7· · · · · · · · ·MS. FERRARO:· Keep it that way.
·8· · · · · · · · ·THE WITNESS:· I stay away.· Kind of hard to
·9· ·get convicted when you're at home all the time, so...
10· · · ·Q.· · ·Your husband mentioned a civil lawsuit
11· ·involving the repair of a car.· Do you recall that?
12· · · ·A.· · ·Mm-hmm.
13· · · ·Q.· · ·Other than that lawsuit -- and I assume you
14· ·were a party to that lawsuit as well, right?
15· · · ·A.· · ·Right.
16· · · ·Q.· · ·And that's how he described it.
17· · · · · · · Other than that lawsuit, have you been a party
18· ·to any civil lawsuits?· And do you understand what I mean
19· ·by a civil lawsuit?
20· · · ·A.· · ·Yeah.· I haven't been as far as --
21· · · ·Q.· · ·And obviously, I mean -- and I should have
22· ·said this -- other than the present lawsuit where you're
23· ·a plaintiff.
24· · · ·A.· · ·Yeah.
25· · · ·Q.· · ·Okay.· You haven't been a party to any civil

52

·1· ·lawsuits?
·2· · · ·A.· · ·Hm-mmm.
·3· · · ·Q.· · ·Other than the car repair?· Have you ever
·4· ·filed for bankruptcy?
·5· · · ·A.· · ·No.
·6· · · ·Q.· · ·Richard yesterday mentioned that he had filed
·7· ·for bankruptcy.· And as we're sitting here this
·8· ·afternoon, I can't recall if that would have been before
·9· ·or after you were married.
10· · · ·A.· · ·Before me.
11· · · ·Q.· · ·And yesterday, he described your house in
12· ·Hendricks County, the farm there, and I want to go
13· ·through that a little bit with you.
14· · · · · · · First, you've lived in Hendricks County since
15· ·1994, correct?
16· · · ·A.· · ·Yes.
17· · · ·Q.· · ·Okay.· So, that's -- again, lawyers and
18· ·math -- roughly 22 years?
19· · · ·A.· · ·Mm-hmm.
20· · · ·Q.· · ·And when you moved to that location in
21· ·Hendricks County out to the farm where you live
22· ·currently, you understood that there were farming
23· ·operations, and there were fields and farms that
24· ·surrounded your property, correct?
25· · · ·A.· · ·Yes.
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·1· · · ·Q.· · ·Do you think that's why he hasn't had -- why
·2· ·you haven't had it listed since December --
·3· ·November/December of 2013?
·4· · · ·A.· · ·Personally, I think that is why.
·5· · · ·Q.· · ·Has anybody told you that your property is
·6· ·worth -- the house and the 26.7 acres is worth nothing?
·7· · · ·A.· · ·I was with him the night he spoke with one of
·8· ·the Realtors, and that's what the Realtor said.
·9· · · ·Q.· · ·What Realtor said that?
10· · · ·A.· · ·Jack Lawson.· It was just a casual -- you
11· ·know, we know them, and they stopped by our table when we
12· ·were eating.
13· · · ·Q.· · ·You have suggested to your husband that maybe
14· ·you should try re-listing the home for sale?
15· · · ·A.· · ·I did early on, right after all of this took
16· ·place, but...
17· · · ·Q.· · ·What was his response?
18· · · ·A.· · ·Kind of -- no.· Like, you know, he just --
19· ·he's attached there.· So...
20· · · ·Q.· · ·Sure.· Do you know, have you contacted any
21· ·real estate agent since December 2013 to even discuss the
22· ·possibility of re-listing the house?
23· · · · · · · · ·MS. FERRARO:· Asked and answered.· You can
24· ·answer.
25· · · ·A.· · ·Oh.· I guess I've discussed it with one person
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·1· ·that I knew was a Realtor, and she pretty much said, oh,
·2· ·I don't think I would want to take that on as a place to
·3· ·sell, so...
·4· · · ·Q.· · ·Who did you discuss it with?
·5· · · ·A.· · ·My boss's daughter is a Realtor.
·6· · · ·Q.· · ·Okay.· What's her name?
·7· · · ·A.· · ·Last name is Brickler, but I can't remember
·8· ·now what her -- Chris -- Chris or something.· Christine.
·9· · · ·Q.· · ·Where is she a Realtor at?
10· · · ·A.· · ·I am not real sure what company she's with
11· ·now.· I think -- I don't know.· I mean, it's not somebody
12· ·that I see.· I just knew that she was a Realtor, and...
13· · · ·Q.· · ·Do you know where her office is located?
14· · · ·A.· · ·I think maybe she works at home.· I'm not
15· ·sure.
16· · · ·Q.· · ·Do you know where she lives, then?
17· · · ·A.· · ·I think she lives around Eagle Creek.
18· · · ·Q.· · ·In Marion County?
19· · · ·A.· · ·Yeah.· Kind of in the -- where the Colts'
20· ·complex is.· I think she lives kind of south of that
21· ·somewhere.· Like I said, that was just a casual
22· ·conversation.
23· · · ·Q.· · ·When was that conversation?
24· · · ·A.· · ·Well, I didn't work there this year so, it was
25· ·probably the end of 2014.
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·1· · · ·Q.· · ·Did you initiate the conversation?
·2· · · ·A.· · ·I don't recall.
·3· · · ·Q.· · ·Well, did she approach --
·4· · · ·A.· · ·I just --
·5· · · ·Q.· · ·I'm sorry.· Go ahead.
·6· · · ·A.· · ·I mentioned our situation, and, you know,
·7· ·well, would you list this, and she wasn't interested in
·8· ·it so -- I mean, I wasn't asking her to list it.· It's
·9· ·just she -- after she found out what was there, it was a
10· ·no.
11· · · ·Q.· · ·Okay.· Did your husband know that you had
12· ·asked this Christy Brickler about the possibility of
13· ·whether she would list the farm?
14· · · ·A.· · ·I don't think so.
15· · · ·Q.· · ·Is there -- have you told him that you had
16· ·that conversation?
17· · · ·A.· · ·I may have.· I don't know -- I don't -- I
18· ·think again at that point, he wasn't, you know,
19· ·interested in re-listing it anyway, so...
20· · · ·Q.· · ·Do you think this is where he wants to live?
21· · · ·A.· · ·I think so.· Well, I know so.· We -- like I
22· ·said, he's always said, I'm going to die here.
23· · · ·Q.· · ·Has he continued to say that since 4/9 built
24· ·the hog farm?
25· · · ·A.· · ·He hasn't said it, no.

88

·1· · · ·Q.· · ·Do you believe that that's his thinking,
·2· ·though?
·3· · · ·A.· · ·I think so.
·4· · · · · · · · ·MS. FERRARO:· I'll just object,
·5· ·speculation.
·6· · · ·Q.· · ·You are his wife of 22 years, correct?
·7· · · ·A.· · ·Yes.
·8· · · ·Q.· · ·Would you say you know the man pretty well?
·9· · · ·A.· · ·Probably better than I want to.
10· · · · · · · · ·MS. FERRARO:· Touche', counsel.
11· · · ·A.· · ·I'm sorry.· Most of the time I show my heart a
12· ·bit.
13· · · ·Q.· · ·That's okay.· You have talked to any other
14· ·Realtors about the possibility of selling the home and
15· ·the property?
16· · · ·A.· · ·No.
17· · · ·Q.· · ·Are there any major defects with the house
18· ·that you think might affect the value of the home?
19· · · ·A.· · ·Since 2013, we have -- we don't spend any
20· ·money on it, so I'm sure there's defects.· You know, it's
21· ·an old house, two or three years sitting out in the wind
22· ·and sun and rain and all that.
23· · · ·Q.· · ·Is there anything that the 4/9 hog farm is
24· ·doing that is preventing you from, I guess,
25· ·maintaining -- I'll call that maintenance.· Maintaining
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·1· ·the home?
·2· · · ·A.· · ·Well, we don't want to spend money on
·3· ·something that we don't know what's going to happen next.
·4· ·We don't know how bad our smells are going to be.
·5· · · ·Q.· · ·There's nothing that the farm is doing,
·6· ·though, that is physically prohibiting you from
·7· ·maintaining the home, correct?
·8· · · ·A.· · ·No.· Just the fact that it's there.
·9· · · ·Q.· · ·Do you know, does the home have any problems
10· ·with mold?· Has it been inspected for mold?
11· · · ·A.· · ·I don't think so, and I don't know that it has
12· ·any problems with it.
13· · · ·Q.· · ·Has it always had a basement?
14· · · ·A.· · ·Yes.
15· · · ·Q.· · ·Have you ever had the basement tested for
16· ·radon?
17· · · ·A.· · ·I -- I don't think so.
18· · · ·Q.· · ·So, you wouldn't know if there was a radon
19· ·issue in the basement?
20· · · ·A.· · ·I don't know.
21· · · ·Q.· · ·I think I know the answer to this question
22· ·based on your previous answer, but I'll ask it anyways.
23· ·Have you made any improvements to the home since January,
24· ·2013?
25· · · ·A.· · ·I guess the only thing is put some different
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·1· ·flooring in the bathroom I guess is the only thing.
·2· · · ·Q.· · ·About how much was that, was that flooring in
·3· ·the bathroom?· Would it be proper to call it a bathroom
·4· ·renovation?
·5· · · ·A.· · ·No.
·6· · · ·Q.· · ·Okay.· New flooring in the bathroom.· How much
·7· ·did you spend on new flooring?
·8· · · ·A.· · ·Very little, mainly because we had the tile,
·9· ·the flooring.
10· · · ·Q.· · ·I wanted to kind of button up this appraisal
11· ·issue.
12· · · · · · · To the best of your knowledge, the most recent
13· ·appraisal on the home, is it fair to say that that would
14· ·be the C.M. Bottama appraisal?
15· · · ·A.· · ·As far as I know.
16· · · ·Q.· · ·As far as you know, okay.
17· · · ·A.· · ·The one that I have seen anything about
18· ·anyway.
19· · · ·Q.· · ·And what you saw of that C.M. Bottama
20· ·appraisal was the first page, correct?
21· · · ·A.· · ·Yes.
22· · · ·Q.· · ·Did the first page have a dollar amount on it?
23· · · ·A.· · ·I have no idea.· I mean, I -- it's been a
24· ·while since I've even seen it, so I don't remember.
25· · · ·Q.· · ·Sure.· That's fine.· Prior to 2013, were
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·1· ·living at the home year-round?
·2· · · ·A.· · ·Yes.
·3· · · ·Q.· · ·In other words, you didn't go to somewhere
·4· ·during the wintertime and spend your winters elsewhere?
·5· · · ·A.· · ·No.
·6· · · ·Q.· · ·When did you first learn that 4/9 wanted to
·7· ·build a CAFO on the property out there?
·8· · · ·A.· · ·I can't remember.· I've got whatever calendar
·9· ·it was I was trying to keep, and I think you've already
10· ·got a copy of this.· I brought it for my own.· It was
11· ·about April the 30th that we started hearing about it.
12· · · ·Q.· · ·What year?
13· · · ·A.· · ·2013.
14· · · ·Q.· · ·Can I see that?
15· · · ·A.· · ·I think it should be in your papers.
16· · · ·Q.· · ·Yeah.· What is J. Smith at Abstract & Title?
17· · · ·A.· · ·I don't know.
18· · · ·Q.· · ·Okay.
19· · · · · · · · ·MR. EMENHISER:· We can go off the record.
20· ·I'm sorry.· We don't need to tape this.
21· · · · · · · · ·THE VIDEOGRAPHER:· We are off the record.
22· ·The time is 4:12 p.m.
23· ·(RECESS, 4:12 p.m. - 4:16 p.m.)
24· · · · · · · · ·THE VIDEOGRAPHER:· We are back on the
25· ·record.· The time is 4:16 p.m.
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·1· ·(Deposition Exhibit 51, handwritten notes, marked for
·2· ·identification.)
·3· ·BY MR. EMENHISER:
·4· · · ·Q.· · ·Mrs. Himsel, I'm handing you Deposition
·5· ·Exhibit 51.· Can you tell me what that is?
·6· · · ·A.· · ·You're asking me about this particular page?
·7· · · ·Q.· · ·Yes.· Yes.· Tell me what 51 is.
·8· · · ·A.· · ·I think it was just a note.· I tried to keep
·9· ·notes, but I gave up.· This is probably about the last.
10· · · ·Q.· · ·You had -- if you would, pull out Deposition
11· ·Exhibit 40.· And I'm going to have several questions for
12· ·you later on this, but I kind of want to tie this up as
13· ·to what 51 is.
14· · · · · · · Do you have Exhibit 40?
15· · · ·A.· · ·I do.
16· · · ·Q.· · ·Okay.· Now, do you have 51 with you as well?
17· ·If you could turn to the last page of Exhibit 40.· Are
18· ·you there?
19· · · ·A.· · ·Yes.
20· · · ·Q.· · ·Do you see that there's a date entry there
21· ·that appears to me to say November 16 and 17; is that
22· ·correct?
23· · · ·A.· · ·Right.
24· · · ·Q.· · ·Okay.· If you'll look at that entry and then
25· ·look at page 51, does that give you a sense of what date
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·1· ·tried to contact them and, you know, we didn't get any
·2· ·response from any of them.
·3· · · ·Q.· · ·Did someone suggest that you send this letter
·4· ·to the Himsels?
·5· · · ·A.· · ·I am not sure.
·6· · · ·Q.· · ·Did your counsel suggest that you send this
·7· ·letter?
·8· · · · · · · · ·MS. FERRARO:· Objection.· Privileged, as to
·9· ·what I may or may not have advised or consented or
10· ·suggested.
11· · · ·Q.· · ·If you look at the second paragraph there, it
12· ·says because of your hog operation, Janet and I are now
13· ·constantly coughing and have sore throats.· Is that a
14· ·statement that you would agree with?
15· · · ·A.· · ·Yes.
16· · · ·Q.· · ·How long were you constantly coughing and
17· ·having sore throats?
18· · · ·A.· · ·I would say we still are.
19· · · ·Q.· · ·When did it start?
20· · · ·A.· · ·When all of this went into effect.· I don't
21· ·think it was like the first day, but, you know, after all
22· ·of that gets in the air, you start breathing, breathing
23· ·in the bad air and that's why we are concerned.
24· · · ·Q.· · ·Have you seen a doctor about your coughing and
25· ·sore throats?

110

·1· · · ·A.· · ·I have discussed it with my doctor.
·2· · · ·Q.· · ·What doctor?
·3· · · ·A.· · ·Dr. Jones.
·4· · · ·Q.· · ·Does Dr. Jones have a first name?
·5· · · ·A.· · ·Thomas H. Jones.
·6· · · ·Q.· · ·And he's in Danville?
·7· · · ·A.· · ·Yes, he is.
·8· · · ·Q.· · ·It says here, "Her doctor advised her to limit
·9· ·her exposure to noxious fumes."
10· · · · · · · Did your doctor actually say that?
11· · · ·A.· · ·Yes.
12· · · ·Q.· · ·Okay.· When did the doctor suggest this?
13· · · ·A.· · ·I guess when I first brought it up to him.  I
14· ·don't remember the exact date.· I go quite often because
15· ·of being diabetic.
16· · · ·Q.· · ·When do you think you may have first brought
17· ·this up to your doctor?
18· · · ·A.· · ·It would have been in 2013.
19· · · ·Q.· · ·Was it prior to October 2013?
20· · · ·A.· · ·I don't know a specific date.
21· · · ·Q.· · ·In the next paragraph down, it says, "When
22· ·buyers learned about your hog factory..." what do you --
23· ·what do you consider a hog factory to be?
24· · · ·A.· · ·Well, it's confined animals in a building.
25· · · ·Q.· · ·Mm-hmm.· Is there a certain number that you
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·1· ·consider above which it becomes a factory?
·2· · · ·A.· · ·I'd say anything over a thousand in a
·3· ·building, but that's too many.
·4· · · ·Q.· · ·Have you ever complained about the Hardens'
·5· ·farm?
·6· · · ·A.· · ·No.
·7· · · ·Q.· · ·Did you know that the Hardens' farm have over
·8· ·6,000 hogs on their farm?
·9· · · ·A.· · ·I don't have any idea how many they have.
10· · · ·Q.· · ·Would you be surprised if they had that many
11· ·hogs on their farm?
12· · · ·A.· · ·Probably not.
13· · · ·Q.· · ·And your husband today testified that the
14· ·Harden farm is about a mile-and-a-half southwest of your
15· ·property; is that about right?
16· · · ·A.· · ·I think it would be farther, but, you know,
17· ·three mile or less anyway.
18· · · ·Q.· · ·Okay.
19· · · ·A.· · ·I'm not sure of the exact mileage.
20· · · ·Q.· · ·Do you know what road the Harden farm is
21· ·located on?
22· · · ·A.· · ·I think it's on 200.
23· · · ·Q.· · ·200.· What's the nearest crossroad?
24· · · ·A.· · ·Well, there's 425 that Ts into 200, and then
25· ·the next crossroad would be -- I don't -- I'm not -- I
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·1· ·think it's 550.
·2· · · ·Q.· · ·You can get Exhibit 6 out.
·3· · · ·A.· · ·Yeah.· Right there.
·4· · · ·Q.· · ·Is the Harden farm on there?
·5· · · ·A.· · ·200.· I don't think so.· I was trying to think
·6· ·of what this is.· That might be part of their house, but
·7· ·then their hog facility is on down in here.
·8· · · ·Q.· · ·Okay.
·9· · · ·A.· · ·Out in the -- I mean, it's probably a quarter
10· ·to a half mile from their --
11· · · ·Q.· · ·From their house?
12· · · ·A.· · ·From their house.· It's down in here.
13· · · ·Q.· · ·Do you think this might be their house there?
14· · · ·A.· · ·I -- I think so.
15· · · ·Q.· · ·Okay.· And that's on 200 north?
16· · · ·A.· · ·Yes.
17· · · ·Q.· · ·Okay.· And that map doesn't have the crossroad
18· ·where the house is located, does it?
19· · · ·A.· · ·No.· But this is 425 where the CAFO is, and
20· ·then there's --
21· · · ·Q.· · ·What's the next road?· This appears to be the
22· ·next road over, correct?
23· · · ·A.· · ·No.
24· · · ·Q.· · ·No?
25· · · ·A.· · ·Oh, that's not a road.
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·1· · · · · · · · ·MS. FERRARO:· That's fine.· How much more
·2· ·do you think you have for her?
·3· · · · · · · · ·MR. EMENHISER:· I've got a -- I've got a
·4· ·little bit.· Hopefully -- her deposition is going quicker
·5· ·than Mr. Himsel's.
·6· · · · · · · · ·We can go off the record.
·7· · · · · · · · ·THE VIDEOGRAPHER:· This ends volume one of
·8· ·the deposition of Janet L. Himsel.· We are off the
·9· ·record.· The time is 5:01.
10· ·(RECESS, 5:01.)
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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·1· ·A· ·Yes.
·2· ·Q· ·Prior to the construction of the hog barns, the
·3· · · ·land where the hog barns currently exist was
·4· · · ·used for growing crops; correct?
·5· ·A· ·Yes.
·6· ·Q· ·Okay.· And they were used for growing crops all
·7· · · ·the way up until the hog barns were constructed;
·8· · · ·correct?
·9· ·A· ·Yes.
10· ·Q· ·Okay.· Were there any conditions on that
11· · · ·property, prior to the construction of the hog
12· · · ·barns, that you would say were causing you
13· · · ·injuries to your health?
14· ·A· ·No.
15· ·Q· ·Were there any conditions on the property where
16· · · ·the barns are located, prior to the construction
17· · · ·of the barns, which you would say were indecent,
18· · · ·offensive?
19· ·A· ·No.
20· ·Q· ·Were there any conditions on that property where
21· · · ·the 4/9 barns are located, prior to their being
22· · · ·construction -- constructed, that you would say
23· · · ·obstructed the use of your property?
24· ·A· ·No.
25· ·Q· ·And were there any conditions on that property
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·1· · · ·where the 4/9 barns are now located that you
·2· · · ·would say, prior to their construction,
·3· · · ·interfered with your property or your style of
·4· · · ·living?
·5· ·A· ·No.
·6· ·Q· ·Turn to paragraph 34 of Exhibit 39, if you
·7· · · ·would.· Are you there?· I'm sorry.
·8· ·A· ·(The witness complies.)
·9· ·Q· ·Are you there?
10· ·A· ·I am, yes.
11· ·Q· ·Okay.· Paragraph 34 starts out by saying, "The
12· · · ·Defendants' unreasonable conduct."
13· · · · · · Can you give me any -- based on your
14· · · ·firsthand knowledge -- examples of what you
15· · · ·would consider "unreasonable conduct" by Samuel
16· · · ·Himsel?
17· ·A· ·Well, regarding the CAFO, I don't know.
18· ·Q· ·Can you give me any examples, based on your
19· · · ·firsthand knowledge, of what you would consider
20· · · ·unreasonable conduct by Cory Himsel with regard
21· · · ·to the 4/9 CAFO?
22· ·A· ·I don't know.
23· ·Q· ·Can you give me any examples based on your
24· · · ·firsthand knowledge of what you would consider
25· · · ·unreasonable conduct by Clinton Himsel with
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·1· · · ·regard to the 4/9 CAFO?
·2· ·A· ·I don't know.
·3· ·Q· ·Okay.· Can you give me any examples of
·4· · · ·unreasonable conduct based -- again, based on
·5· · · ·your firsthand knowledge, of Co-Alliance with
·6· · · ·regard to the 4/9 CAFO?
·7· · · · · · MS. FERRARO:· I'm just going to object to
·8· · · ·the extent that understanding what "unreasonable
·9· · · ·conduct" is within a legal context is.
10· · · · · · So I'll object, that calls for a legal
11· · · ·conclusion, as to your prior three questions on
12· · · ·that.
13· · · · · · You may answer.
14· ·A· ·And I don't know.
15· ·Q· ·Mrs. Himsel, what do you consider unreasonable
16· · · ·conduct?
17· ·A· ·I guess I would think purposely dumping their
18· · · ·manure outside their facility or, you know,
19· · · ·harming the other neighbors.
20· ·Q· ·Do you have any firsthand knowledge that any of
21· · · ·those people, Samuel Himsel, Cory Himsel, or
22· · · ·Clinton Himsel, or Co-Alliance have purposely
23· · · ·dumped manure outside of the 4/9 facility?
24· ·A· ·I have none.
25· ·Q· ·Okay.· Do you have any examples, based on your
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·1· · · ·firsthand knowledge, of conduct by 4/9 Livestock
·2· · · ·that you would consider unreasonable?
·3· ·A· ·No.
·4· · · · · · MS. FERRARO:· Continuing objection based on
·5· · · ·legal conclusion to that question as well.
·6· ·Q· ·Mrs. Himsel, did you talk to any media outlets
·7· · · ·regarding the 4/9 CAFO?
·8· ·A· ·No.
·9· ·Q· ·Okay.· You were here during your husband's
10· · · ·deposition and we talked about various articles
11· · · ·and --
12· ·A· ·Right.
13· ·Q· · -- and interviews with various media outlets.
14· · · · · · Were you present during those interviews?
15· ·A· ·No, I was not.
16· ·Q· ·Okay.· And have you submitted any letters to the
17· · · ·editors of papers regarding the 4/9 CAFO?
18· ·A· ·No.
19· ·Q· ·Is there any reason why you haven't spoke to any
20· · · ·media outlets regarding the 4/9 CAFO or this
21· · · ·lawsuit?
22· ·A· ·I just was not there when they did that.
23· ·Q· ·Okay.· Has anyone contacted you and asked to
24· · · ·speak with you?
25· ·A· ·No.
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·1· ·Q· ·Okay.· I asked your husband this and he chided
·2· · · ·me that based on his age, the answer should be
·3· · · ·obvious.· But I'll ask you whether you have a
·4· · · ·Facebook account?
·5· ·A· ·I do.
·6· ·Q· ·You do?· Okay.· What's the address for that?
·7· ·A· ·I guess I don't know.
·8· ·Q· ·Okay.
·9· · · · · · MS. FERRARO:· I'll just object based on
10· · · ·relevance.
11· · · · · · But you can answer.
12· ·A· ·I don't remember.· Does it come through on your
13· · · ·email account?
14· ·Q· ·I don't have a Facebook account so I don't know
15· · · ·if asking for the address is --
16· ·A· ·I don't do anything on it.· I look at the little
17· · · ·dogs that jump up and down on the couch or
18· · · ·whatever.
19· ·Q· ·That was my next question is have you ever
20· · · ·commented on Facebook account, or any social
21· · · ·media, regarding either the 4/9 CAFO or this
22· · · ·lawsuit?
23· ·A· ·I don't comment on Facebook.
24· ·Q· ·Okay.
25· ·A· ·Except for cute dogs and babies.
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·1· ·Q· ·Okay.· How about any other social media?
·2· ·A· ·No.
·3· ·Q· ·Do you believe that the 4/9 Farm has created
·4· · · ·conditions on your property that have injured
·5· · · ·your health?
·6· ·A· ·The odor that comes across our property.
·7· ·Q· ·Okay.
·8· ·A· ·As far as what it's going to do to our water and
·9· · · ·the creek, we don't know yet.
10· ·Q· ·And do you find that odor indecent or offensive?
11· ·A· ·Yes.
12· ·Q· ·Okay.· Other than the odor, is there anything
13· · · ·else that's obstructing your use of the
14· · · ·property?
15· · · · · · MS. FERRARO:· Objection.· Calls for an
16· · · ·expert opinion.
17· ·Q· ·In your opinion --
18· ·A· ·Mainly, the odor.· My lack of sleep some nights
19· · · ·with the trucks.· Other than that, that's
20· · · ·probably about it.
21· ·Q· ·Okay.· So there's some occasional noise
22· · · ·associated with the semis?
23· ·A· ·Yes.
24· ·Q· ·Okay.· And I think you also mentioned the pickup
25· · · ·truck as well?
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·1· ·A· ·Yes.
·2· ·Q· ·Are those the -- are those items interfering
·3· · · ·with your enjoyment of your property?
·4· ·A· ·I think so, yes.
·5· ·Q· ·How --
·6· ·A· ·The odor in particular does.
·7· ·Q· ·Okay.· How so?· Describe that for me.· How are
·8· · · ·they interfering with the use and enjoyment of
·9· · · ·your property?
10· ·A· ·You don't go outside and sit on the patio.· You
11· · · ·don't invite friends in.· You don't know what
12· · · ·day it's going to smell.· You just don't plan
13· · · ·things that involve people that might be -- you
14· · · ·know, a lot of people can't tolerate it.
15· ·Q· ·Prior to the construction of the 4/9 Farm, how
16· · · ·frequently would you host at your home outdoor
17· · · ·gatherings?
18· ·A· ·Probably once a year.
19· ·Q· ·Once a year?· Okay.
20· · · · · · Mrs. Himsel, do you consider all
21· · · ·objectionable smells to be nuisances or
22· · · ·offensive, or is it just that there's an
23· · · ·intensity or frequency that you can't tolerate?
24· ·A· ·There's an intensity to this and it makes it
25· · · ·hard to tolerate if you smell it, you know,
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·1· · · ·several days in a row.
·2· ·Q· ·Okay.· And, so, in your own words, when does the
·3· · · ·smell cross the line from being, you know,
·4· · · ·something that's just objectionable to becoming
·5· · · ·a nuisance?
·6· ·A· ·Kind of one of those things that's hard to say
·7· · · ·when you don't have a meter on it, but when you
·8· · · ·feel like you want to just throw up.· Your
·9· · · ·stomach doesn't feel good.
10· ·Q· ·Have you ever vomited as a result of the smell
11· · · ·on the farm?
12· ·A· ·No, because I try to not be there a lot of
13· · · ·times.
14· ·Q· ·If you would, pull out Exhibit 40 and 51, I
15· · · ·believe it is.
16· · · · · · (Exhibits 40 and 51 previously marked for
17· · · ·identification.)
18· ·A· ·Uh-huh.
19· ·Q· ·They look like this (indicating), okay?
20· ·A· ·Yeah.
21· · · · · · MR. EMENHISER:· Do you have it, Counsel?
22· · · · · · MS. FERRARO:· Yep.
23· ·A· ·Oh, I didn't -- I have -- that's 5 --
24· ·Q· ·That's 51.
25· ·A· ·That's 51.· It looked like a 7, I'm sorry.
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·1· ·Q· ·Okay.
·2· ·A· ·It was just the construction of the buildings.
·3· ·Q· ·Well, we'd ask you to go ahead and pull any
·4· · · ·pictures of the 4/9 Farm from your phone that
·5· · · ·you have and your counsel, we'd ask copies of
·6· · · ·those.
·7· · · · · · MS. FERRARO:· Sure.
·8· ·Q· ·Did you have permission to take pictures of the
·9· · · ·4/9 property?
10· ·A· ·No.
11· ·Q· ·Did you contact any of the Himsels and tell
12· · · ·them, "Hey, I'm going to take some pictures of
13· · · ·your buildings"?
14· ·A· ·No.· I wasn't on their property when I took the
15· · · ·pictures.
16· ·Q· ·Okay.· Let me ask you, did you take any video as
17· · · ·well?
18· ·A· ·No.
19· ·Q· ·The next page, which is Bates-labeled
20· · · ·Plaintiffs-52, there's an entry for 10/3/13.
21· · · · · · Do you see that?
22· ·A· ·Uh-huh.
23· ·Q· ·Says, "South barn" -- I believe this -- if I'm
24· · · ·not reading this correctly, please, let me know.
25· · · ·Says, "South barn of hog farm factory filled
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·1· · · ·with baby pigs."
·2· · · · · · Is that what it says?
·3· ·A· ·Uh-huh.
·4· ·Q· ·Is that your recollection of when the farm first
·5· · · ·was filled with pigs?
·6· ·A· ·That's when we saw the first trucks --
·7· ·Q· ·Okay.
·8· ·A· ·-- going in.
·9· ·Q· ·Could it have been filled prior to that and you
10· · · ·not know about it?
11· ·A· ·Well, there were times they could have put them
12· · · ·in there and maybe we weren't home.· I have no
13· · · ·idea.
14· · · · · · But we did see trucks going in, you know,
15· · · ·right after they got the buildings built.
16· ·Q· ·So October 3rd is the first time that you saw
17· · · ·pigs going in?
18· ·A· ·I assume there were pigs with the -- I don't
19· · · ·think they run around with those trucks just for
20· · · ·no reason.
21· ·Q· ·Okay.
22· ·A· ·I don't know, you know.
23· ·Q· ·And the next line says, "Fans going pushing
24· · · ·smelly air directly to" -- or "direct to us with
25· · · ·southwest prevailing wind."
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·1· · · · · · So was October 3rd the first day that you
·2· · · ·noticed poor-smelling air?
·3· ·A· ·I think it was a few days after.· I think I've
·4· · · ·got, what, the 4th and the 6th.
·5· ·Q· ·You're correct, yeah.· The next entry says,
·6· · · ·"October 4th, 2013, first day of poor air
·7· · · ·quality."
·8· ·A· ·Uh-huh.
·9· ·Q· ·Is that consistent with your memory of the first
10· · · ·day that there was poor air quality?
11· ·A· ·Yes.
12· ·Q· ·And, then, also on the 6th, it says, "Smell in
13· · · ·our house is terrible."
14· · · · · · Is that correct?
15· ·A· ·Yes.
16· ·Q· ·And did you write -- do you believe that you
17· · · ·wrote these entries on those dates, October 3rd,
18· · · ·October 4th, October 6th?
19· · · · · · MS. FERRARO:· Objection.· Asked and
20· · · ·answered.
21· ·A· ·Yes.
22· ·Q· ·Okay.· Did you keep a diary or a -- I mean, just
23· · · ·note entries on the computer in addition to this
24· · · ·written diary?
25· ·A· ·I think only the ones that were prior in here
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·1· · · ·that I commented, I thought they were just
·2· · · ·things I typed on the computer.
·3· ·Q· ·The notes that we talked about earlier?
·4· ·A· ·Yes.· There were a couples pages, I think
·5· · · ·that --
·6· ·Q· ·I think it was Exhibits 24 and 25, I believe.
·7· ·A· ·Yeah, I don't remember.
·8· ·Q· ·Mrs. Himsel, did you think it was important for
·9· · · ·you to record when you were smelling
10· · · ·objectionable odors?
11· ·A· ·I believe so.
12· ·Q· ·Does your diary identify all the times that you
13· · · ·were smelling objectionable odors?
14· · · · · · MS. FERRARO:· Objection.· Asked and
15· · · ·answered.
16· ·A· ·No.
17· ·Q· ·We've been going for a while here, Mrs. Himsel.
18· · · ·Are you okay?· Do you need a break?
19· ·A· ·It would probably be nice.
20· · · · · · MR. EMENHISER:· Okay.· Why don't we take a
21· · · ·break.
22· · · · · · THE VIDEOGRAPHER:· We are off the record at
23· · · ·10:24 a.m.
24· · · · · · (A recess was taken.)
25· · · · · · THE VIDEOGRAPHER:· We are back on the
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·1· · · ·record at 10:32 a.m.
·2· ·BY MR. EMENHISER:
·3· ·Q· ·Mrs. Himsel, I want to talk about the smell that
·4· · · ·you mentioned earlier.
·5· · · · · · Do you smell the objectionable smell from
·6· · · ·the outside of your home?
·7· ·A· ·Outside, inside.
·8· ·Q· ·Okay.· Does the intensity of the smell change,
·9· · · ·or is it consistent?
10· ·A· ·It depends on the wind.· It affects someone in
11· · · ·our neighborhood, you know, wherever they live.
12· · · ·There's someone that's always affected by it.
13· ·Q· ·You mentioned the wind.· Is it more frequent,
14· · · ·less frequent, or more intense, less intense
15· · · ·during certain other weather conditions?
16· ·A· ·Foggy.
17· ·Q· ·Foggy?
18· ·A· ·Low ceiling, it holds it down there with us.
19· ·Q· ·Do you have any firsthand knowledge that the
20· · · ·objectionable smells are caused by the 4/9 hog
21· · · ·operation?
22· · · · · · MS. FERRARO:· Objection.· Calls for an
23· · · ·expert opinion.
24· ·A· ·We've never had them before until that went in.
25· ·Q· ·Do you have -- strike that.

200

·1· · · · · · How long have the -- if you know, how long
·2· · · ·have the Hardins been operating their hog farm?
·3· ·A· ·Well, since I've actually just been a Hendricks
·4· · · ·County person, since '94, and I know it was
·5· · · ·there prior to that.· I don't know exactly when
·6· · · ·it began, but at least from '94.
·7· ·Q· ·And they're located southwest of your current
·8· · · ·residence?
·9· ·A· ·Yes.
10· ·Q· ·Okay.· How do you know that the smell that
11· · · ·you're complaining of isn't attributable to the
12· · · ·Hardin farm?
13· ·A· ·We never have smelled the Hardin farm prior to,
14· · · ·you know, when the 4/9 went in.
15· ·Q· ·Okay.
16· ·A· ·We never smelled it.· I think our neighbors,
17· · · ·there's some south that probably have because
18· · · ·they're on the same 200.· We have quite a
19· · · ·barrier with the woods between us.
20· ·Q· ·In all the years that you've lived out there
21· · · ·from 1994 until 2013, had you ever smelled a
22· · · ·manure smell at your residence?
23· ·A· ·No.
24· ·Q· ·Never?
25· ·A· ·No.
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·1· ·Q· ·When the Hardins applied manure to the fields
·2· · · ·around your property, did you ever smell a
·3· · · ·manure smell?
·4· ·A· ·Vaguely sometimes, but nothing that was -- that
·5· · · ·irritated, you know.· It dissipates right away
·6· · · ·after they put it in, you know, maybe, you know,
·7· · · ·that day or the next day you don't smell
·8· · · ·anything.
·9· ·Q· ·Did you observe the Hardins putting the manure
10· · · ·on the fields?
11· ·A· ·I have a couple of times.
12· ·Q· ·And I think that you said that your recollection
13· · · ·is they knife it in?
14· ·A· ·I think so.
15· ·Q· ·Okay.· And how far, estimated, number of feet
16· · · ·from your home are the fields where the Hardins
17· · · ·apply manure?
18· · · · · · MS. FERRARO:· Objection.· Asked and
19· · · ·answered.
20· ·A· ·One field's probably 20, 30 feet.
21· ·Q· ·Okay.· And they've applied manure to that field?
22· ·A· ·Uh-huh.
23· ·Q· ·Have you seen -- well, have you seen the 4/9 --
24· · · ·anybody from 4/9 applying manure to fields?
25· ·A· ·I personally haven't, but this is the first year
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·1· · · ·I actually would have been home every day,
·2· · · ·but -- because I was at work.
·3· ·Q· ·Okay.
·4· ·A· ·And a lot of that stuff happens when -- during
·5· · · ·the day when I'm not there.
·6· ·Q· ·Yeah, okay.· So you've never seen anybody you
·7· · · ·believed to be associated with the 4/9 Farm
·8· · · ·applying manure?
·9· ·A· ·Not recently.
10· ·Q· ·Well, "not recently" suggests to me that you
11· · · ·might have seen them at some point.
12· ·A· ·Well, they have a farm that's directly east of
13· · · ·us that it's easier to see.· And I -- you know,
14· · · ·we're kind of in a rolling situation where we
15· · · ·don't really see.· You know, I'll see a tractor,
16· · · ·but I really don't pay attention to what's
17· · · ·behind it.
18· · · · · · And that's been in prior years before this
19· · · ·went in.· They've always spread manure and
20· · · ·knifed it in.
21· ·Q· ·And they knife it in?
22· ·A· ·Yes.
23· ·Q· ·Okay.· That was going to be my question, if you
24· · · ·seen how the 4/9 Livestock applies its manure.
25· · · ·But your understanding is that at least with
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·1· · · ·regard to the Himsels' other farms, they knife
·2· · · ·in their manure?
·3· ·A· ·Yes.
·4· ·Q· ·Do you have any firsthand knowledge of how 4/9
·5· · · ·actually applies manure?
·6· ·A· ·No.
·7· ·Q· ·Have you ever -- well, strike that.
·8· · · · · · Are you aware of the appropriate agronomic
·9· · · ·rates to use when applying manure?
10· · · · · · MS. FERRARO:· Objection.· Calls for and
11· · · ·expert opinion.
12· ·Q· ·Do you have any personal knowledge of the
13· · · ·appropriate agronomic rates when using --
14· ·A· ·I have no idea.
15· ·Q· ·Have you made any suggestions to any of the
16· · · ·defendants here in this case about how to lessen
17· · · ·the odor problem that you're complaining of?
18· ·A· ·I have not.
19· ·Q· ·Why not?
20· ·A· ·We just don't interfere in what they're doing,
21· · · ·and I don't go tell them how to run their
22· · · ·business.· Hopefully, they should be good
23· · · ·managers and know how to do it themselves.
24· ·Q· ·Based on your own personal knowledge, can you
25· · · ·think of anything that can be done to abate the
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·1· · · ·odor problem that you're complaining of?
·2· ·A· ·I think there are products out there.· I don't
·3· · · ·know much about them.
·4· ·Q· ·Are they products -- do you believe that there
·5· · · ·are products that can be placed into the pits to
·6· · · ·address the odor?
·7· ·A· ·I don't know what they do with them.· I've just
·8· · · ·heard there's additives or something they put in
·9· · · ·the feed, or --
10· ·Q· ·So additives for the feed.
11· · · · · · Do you think that there -- I'll just ask
12· · · ·you the question.· Do you think that there are
13· · · ·things that can be added to the pits, as well,
14· · · ·to address the odor?
15· ·A· ·I assume there is.· I don't know personally.
16· ·Q· ·Other than the Hardins and the Himsels, are
17· · · ·there any other farmers that you've seen
18· · · ·applying manure to the fields around your
19· · · ·property?
20· ·A· ·Just one.
21· ·Q· ·Who is that?
22· ·A· ·Thomases.· I think they apply it to some of
23· · · ·their fields.
24· ·Q· ·Do you know how the Thomases apply manure?
25· ·A· ·I think they -- I know there's a tank behind
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·1· · · ·them.· I assume that's knifing it in.
·2· ·Q· ·Okay.
·3· ·A· ·I'm not real familiar with all the equipment and
·4· · · ·what it looks like.
·5· ·Q· ·Where are the fields that they apply to located
·6· · · ·with regard to your house?
·7· ·A· ·Probably a mile.
·8· ·Q· ·A mile.· What direction?
·9· ·A· ·North.· North and west of us.
10· ·Q· ·North and west, okay.
11· · · · · · Any other farmers?
12· ·A· ·I'm sure there are.· I don't know them.· I don't
13· · · ·see them.
14· ·Q· ·Okay.· Have you ever associated any odors
15· · · ·when -- or experienced any odors when the
16· · · ·Thomases were applying manures to field?
17· ·A· ·No.
18· ·Q· ·Okay.· We've identified the Hardin farm.
19· · · · · · Do you know of any other livestock farms,
20· · · ·let's say, within two or three miles of your
21· · · ·home?
22· · · · · · MS. FERRARO:· Objection.· Asked and
23· · · ·answered.
24· ·A· ·I think the Pruitts and the Pritchards, I'm not
25· · · ·sure what their -- how their name's pronounced.
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·1· · · ·I think Pruitts have some cattle and hogs.· The
·2· · · ·others have cattle.
·3· ·Q· ·Anyone else that you can recall?
·4· ·A· ·Not in that close proximity, no.
·5· ·Q· ·What direction from your home are the Pruitts
·6· · · ·located?
·7· ·A· ·East.
·8· ·Q· ·Okay.· And the Pritchards?
·9· ·A· ·East.
10· ·Q· ·Okay.· Do you know if those farms cause
11· · · ·objectionable odors?
12· ·A· ·No, they don't.
13· ·Q· ·Have you been on those farms before?
14· ·A· ·Not on them.· I drive by them.· Never have
15· · · ·smelled anything.
16· ·Q· ·Mrs. Himsel, are you claiming that the
17· · · ·defendants have trespassed on your property?
18· · · · · · MS. FERRARO:· Objection.· Calls for a legal
19· · · ·conclusion.
20· ·A· ·As far as the odor, yes.
21· ·Q· ·Okay.· Other than the odor, are you claiming
22· · · ·that anything from the plaintiffs -- or the
23· · · ·defendants have physically invaded your
24· · · ·property?
25· · · · · · MS. FERRARO:· Objection.· Calls for a legal
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·1· · · ·conclusion and an expert opinion.
·2· ·A· ·They don't normally come on our property.
·3· ·Q· ·Okay.· Has any manure from the 4/9 facility come
·4· · · ·onto your property?
·5· ·A· ·I don't know that at the time.· We have a creek
·6· · · ·that they're -- you know, they're afraid that
·7· · · ·might.
·8· ·Q· ·Do you have any firsthand knowledge that any
·9· · · ·manure has come onto your property?
10· ·A· ·No, no.
11· ·Q· ·You've been talking about semis and trucks that
12· · · ·got to the 4/9 property.
13· · · · · · Have any of those semis come onto your
14· · · ·property?
15· ·A· ·No.
16· ·Q· ·Have any of those trucks from the 4/9 property
17· · · ·come onto your property?
18· ·A· ·Not to my knowledge.
19· ·Q· ·Okay.· And you're not aware of 4/9 -- you don't
20· · · ·have any firsthand knowledge that 4/9 has
21· · · ·applied manure to your property; correct?
22· ·A· ·No.
23· ·Q· ·What damage do you believe has been caused by
24· · · ·any trespass by the defendants?
25· · · · · · MS. FERRARO:· Objection.· Calls for a legal
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·1· · · ·conclusion and an expert opinion.
·2· ·A· ·Well, again, it's the odor.
·3· ·Q· ·The odor?· Okay.
·4· ·A· ·The odor is -- you know, you don't want to go
·5· · · ·outside.· You don't want to do anything.· You
·6· · · ·don't want to have anyone come to your home.  I
·7· · · ·don't live there three-fourths of the time, so
·8· · · ·that's damage.· I can't enjoy my home, so --
·9· ·Q· ·Okay.· Do you have any firsthand knowledge that
10· · · ·Co-Alliance has done anything to cause odor to
11· · · ·come onto your property?
12· · · · · · MS. FERRARO:· Objection.· Calls for an
13· · · ·expert opinion.
14· ·A· ·Well, if they provide the pigs.
15· ·Q· ·Provide the --
16· ·A· ·That's where the odor comes from.
17· ·Q· ·Mrs. Himsel, do you believe that any of the
18· · · ·defendants are operating the farm in an illegal
19· · · ·manner?
20· · · · · · MS. FERRARO:· Objection.· Calls for a legal
21· · · ·conclusion.
22· ·A· ·I would say not.· They -- you know, they just
23· · · ·made a bad choice of where to put it around all
24· · · ·the homes that are there.
25· ·Q· ·Okay.
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·1· ·A· ·There's a lot of people suffering because they
·2· · · ·built a home there, the Stainfields in
·3· · · ·particular, they were just devastated because
·4· · · ·they had just moved out there.· They had taken
·5· · · ·their retirement money out to buy a nice home
·6· · · ·and, you know, they just feel like they've kind
·7· · · ·of lost everything, and as we do too.
·8· ·Q· ·Mrs. Himsel, do you believe that any of the
·9· · · ·defendants -- and when I say "any of the
10· · · ·defendants," understand there's 4/9 Livestock is
11· · · ·a defendant, Co-Alliance, and then the
12· · · ·individual Himsels.
13· · · · · · Do you believe that any of defendants are
14· · · ·operating the farm in a careless or
15· · · ·irresponsible manner?
16· · · · · · MS. FERRARO:· Objection.· Calls for a legal
17· · · ·conclusion.
18· ·A· ·You know, I have no idea specifically what they
19· · · ·might have done.
20· ·Q· ·I think you said earlier you don't have any
21· · · ·knowledge of how 4/9 is operating the farm; is
22· · · ·that correct?
23· ·A· ·I do not, no.
24· ·Q· ·And do you have any knowledge of how, or if,
25· · · ·Co-Alliance is operating the farm?
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·1· ·A· ·I do not.
·2· ·Q· ·And you have no personal knowledge of how, or
·3· · · ·if, in their individual capacities any of the
·4· · · ·individual Himsel Defendants, and by that I
·5· · · ·mean, Sam, Cory, and Clint, are operating the
·6· · · ·farm?
·7· · · · · · MS. FERRARO:· Objection.· Calls for a legal
·8· · · ·conclusion.
·9· ·A· ·I don't -- I'm sorry.
10· · · · · · MS. FERRARO:· As to individual capacity.
11· · · · · · Go ahead, you can answer.
12· ·A· ·I don't.
13· ·Q· ·Do you have any firsthand knowledge of spills of
14· · · ·manure from the 4/9 Farm?
15· ·A· ·I do not.
16· ·Q· ·Do you have any firsthand knowledge of any IDEM
17· · · ·noncompliance associated with the 4/9 Farm?
18· ·A· ·I don't.
19· ·Q· ·Do you have any firsthand knowledge of any
20· · · ·federal regulatory noncompliance related to the
21· · · ·4/9 Farm?
22· ·A· ·I don't.
23· ·Q· ·Do you have any knowledge or evidence -- strike
24· · · ·that.
25· · · · · · Do you have any firsthand knowledge that
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·1· · · · MS. FERRARO:· We'll take a break.
·2· · · · THE VIDEOGRAPHER:· We are off the record at
·3· ·11:27 a.m.
·4· · · · (A lunch recess was taken.)
·5
·6
·7
·8
·9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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·1· · · · · · · · · · AFTERNOON SESSION
·2· · · · · · THE VIDEOGRAPHER:· We are back on the
·3· · · ·record at 12:34 p.m.
·4· ·CROSS-EXAMINATION,
·5· · · ·QUESTIONS BY MS. KIM E. FERRARO:
·6· ·Q· ·Mrs. Himsel, I'm going to be jumping around a
·7· · · ·little bit.· We've covered quite a bit of ground
·8· · · ·with your testimony and answers to questions by
·9· · · ·Mr. Emenhiser who represents the defendants; so
10· · · ·bear with me a little bit.
11· · · · · · I'd like to go back to a topic that was
12· · · ·discussed yesterday.· You were asked about --
13· · · ·you were asked about your inability, or whether
14· · · ·or not you had done maintenance on your home
15· · · ·since the defendants' CAFO had been built.
16· · · · · · Do you remember that testimony?
17· ·A· ·Yes.
18· ·Q· ·And I believe your answer to the question of
19· · · ·whether or not there was any reason that you
20· · · ·hadn't done physical work on your home since the
21· · · ·defendants' CAFO had been built, was there was
22· · · ·no reason for it, you didn't have any reason why
23· · · ·you hadn't done that maintenance.
24· · · · · · Do you recall that testimony?
25· ·A· ·Yes.
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·1· ·Q· ·Is -- well, let me scratch that.
·2· · · · · · When you say "physical maintenance," were
·3· · · ·you thinking about the remodeling, or were you
·4· · · ·thinking about your gardening and other things
·5· · · ·that you could do outside that you have not been
·6· · · ·able to do since the defendants' CAFO has been
·7· · · ·built?
·8· ·A· ·I don't do things outside.· I don't do gardening
·9· · · ·anymore.· Gardening, for me, was doing the
10· · · ·flowers and stuff; but I just don't do it
11· · · ·because I can't go out in the smell.
12· ·Q· ·Okay.· So would you, then, be sort of clarifying
13· · · ·your answer to counsel's question that there is
14· · · ·no reason why you haven't done physical
15· · · ·maintenance to your home?
16· ·A· ·Well, the fact that we can't go outside and
17· · · ·enjoy it.
18· ·Q· ·So there is a physical reason why you have
19· · · ·not --
20· ·A· ·Right.
21· ·Q· ·-- done physical maintenance --
22· ·A· ·Right.
23· ·Q· ·-- at least on the outside of your home?
24· ·A· ·Yeah.· I was thinking of, like, painting and
25· · · ·washing windows and things, which I don't go out
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·1· · · ·and do that either for the same reason.
·2· ·Q· ·For the record, then, could you describe to us
·3· · · ·what it is that you used to do prior to the
·4· · · ·defendants' CAFO being built that you are no
·5· · · ·longer doing with respect to physically
·6· · · ·maintaining the outside of your home?
·7· ·A· ·Well, we used to apply, like, a truckload of
·8· · · ·mulch around all the flowers, have all the weeds
·9· · · ·pulled and, you know, of course, purchase new
10· · · ·flowers to put in, and always kept everything
11· · · ·manicured.· He mainly did the mowing.· It's
12· · · ·always been manicured.· It's not anymore.· So we
13· · · ·just can't enjoy our outside.
14· ·Q· ·I heard Richard testify yesterday that you
15· · · ·really enjoy gardening; is that true?
16· ·A· ·Yes.
17· ·Q· ·Do you garden outdoors any longer?
18· ·A· ·No, huh-uh.· Got weeds in the flowerbeds.
19· ·Q· ·How does that make you feel?
20· ·A· ·Well, it makes both of us feel bad because we've
21· · · ·not been used to living with things unkept like
22· · · ·they are now.
23· ·Q· ·So it's embarrassing to you?
24· ·A· ·Right.
25· ·Q· ·Is that also a reason why you --
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·1· · · ·because we just don't -- we don't know what's
·2· · · ·going to happen.· You know, if we're going to
·3· · · ·have to live there like it is, we still don't
·4· · · ·want to spend any money on it if no one else is
·5· · · ·going to want to live there like it is either.
·6· ·Q· ·Okay.· I just want to confirm -- I'm going to
·7· · · ·switch gears for a minute.
·8· · · · · · If you could pull out Exhibits 26 and 52.
·9· · · · · · (Exhibit 26 previously marked for
10· · · ·identification.)
11· ·A· ·(The witness complies.)
12· ·Q· ·Tell me when you're ready.
13· ·A· ·I'm ready.
14· ·Q· ·You're ready.
15· · · · · · MS. FERRARO:· Counsel, do you have them?
16· · · · · · MR. EMENHISER:· I do, thank you.
17· · · · · · MS. FERRARO:· You're not fumbling around
18· · · ·like I was?
19· ·Q· ·Okay.· So I'm showing you Exhibit 26 which is
20· · · ·the partial transcript of the Hendricks County
21· · · ·Area Plan Commission hearing, and it says, as
22· · · ·I'm sure you can see it, the paragraph there,
23· · · ·"In the matter of zoning"-- well, "ZA 418/13
24· · · ·Samuel T. Himsel; a zoning amendment change from
25· · · ·AGR/Agricultural Residential District to
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·1· · · ·AGI/Agriculture Intense District."
·2· · · · · · Do you see that?
·3· ·A· ·Yes.
·4· ·Q· ·And do you recall you were asked some questions
·5· · · ·about who the applicant was for the rezoning
·6· · · ·decision, and I believe you testified that it
·7· · · ·was 4/9 Livestock.
·8· · · · · · But in looking at this, does that change
·9· · · ·your opinion about who the applicant for the
10· · · ·zoning amendment change was?
11· ·A· ·Yes.· It was just Sam, Sam Himsel.
12· ·Q· ·Similarly, the -- looking at Exhibit 52, which
13· · · ·is the ordinance, the rezoned ordinance that was
14· · · ·actually issued on March 26th, 2013, do you see
15· · · ·who that was issued to on there?
16· · · · · · And I'm looking at section 1.· Do you see
17· · · ·who the --
18· ·A· ·It was Sam Himsel also.
19· ·Q· ·Okay.· So not 4/9 Livestock?
20· ·A· ·Right.
21· ·Q· ·Okay.· If you could go to Exhibit 49.· This is
22· · · ·what it is, Zoning Ordinance.
23· ·A· ·(The witness complies.)
24· · · · · · THE WITNESS:· Did you have these -- you had
25· · · ·them separated.· Did you have them in a
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·1· · · ·certain -- no?· Okay.
·2· ·Q· ·I believe defense counsel took you to -- let's
·3· · · ·see -- to page 45 of Exhibit 49, which is the
·4· · · ·2008 Hendricks County Zoning Ordinance, and
·5· · · ·asked you to confirm whether or not a CAFO is
·6· · · ·allowed in the AGI, or the Agricultural Intense
·7· · · ·District.
·8· · · · · · Do you recall that testimony?
·9· ·A· ·Yes.
10· ·Q· ·And you looked there and saw that there was a P
11· · · ·in the column under AGI and saw that, yeah, that
12· · · ·CAFOs are allowed in the AGI district.
13· · · · · · Do you remember that answer?
14· ·A· ·Yes, yes.
15· ·Q· ·If you could look in the column right next to
16· · · ·under AGR, the Agriculture Residential District,
17· · · ·are CAFO's permitted in that district?
18· ·A· ·No.
19· ·Q· ·And you heard the testimony of your husband
20· · · ·yesterday, but, actually, I'll ask you, do you
21· · · ·know what your property is zoned as?
22· ·A· ·The AGR.
23· ·Q· ·And do you know what the -- do you know what the
24· · · ·defendants' -- what Sam Himsel's property was
25· · · ·zoned prior to the rezoning?
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·1· ·A· ·It was AGR before.
·2· ·Q· ·And, so, both of your properties were
·3· · · ·respectively AGR districts?
·4· ·A· ·Right.
·5· ·Q· ·Since you've lived there in 1994, I believe --
·6· · · ·no, you moved in in '97?
·7· ·A· ·No, '94.
·8· ·Q· ·'94.· Since that time -- from that time forward,
·9· · · ·there hadn't been a rezoning, to your knowledge?
10· ·A· ·No.
11· ·Q· ·So the area was AGR, or that sort of a
12· · · ·residential -- ag residential use, to your
13· · · ·knowledge, since 1997; correct?
14· ·A· ·Yes.
15· ·Q· ·If you could turn to page 415 -- I'm sorry.
16· · · ·Turn to page 4-17.
17· ·A· ·(The witness complies.)
18· ·Q· ·And this is the district's intent, the county's
19· · · ·intent for the AGR/Agricultural Residential
20· · · ·Districts.
21· · · · · · Do you see that?
22· ·A· ·Yes.
23· ·Q· ·And it says that the county's intent in creating
24· · · ·the AGR district "is to permit the establishment
25· · · ·of individual single-family dwellings while
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·1· · · ·defendants, including the named individual
·2· · · ·defendants were there; correct?
·3· ·A· ·Yes.
·4· ·Q· ·And they heard your concerns, presumably, if
·5· · · ·they were there; correct?
·6· ·A· ·Yes.
·7· ·Q· ·Okay.· So one can assume that they heard what
·8· · · ·you said; correct?
·9· ·A· ·I guess.· I would have to assume.· You know, you
10· · · ·don't know what someone else has heard, but --
11· ·Q· ·Okay.· Well, in -- strike that.· We'll move on.
12· · · · · · I think this is probably going to be my
13· · · ·last question.
14· · · · · · You were also asked whether or not the
15· · · ·defendants, the named defendants, have caused
16· · · ·anything, any physical objects, or any physical
17· · · ·invasion of your property.
18· · · · · · Do you recall that testimony?
19· ·A· ·Yes.
20· ·Q· ·You said that you weren't aware of any manure
21· · · ·coming on your property; correct?
22· ·A· ·At this time, no.
23· ·Q· ·You did state that you felt odors had come onto
24· · · ·your property; correct?
25· ·A· ·Yes.
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·1· ·Q· ·And you're not aware of what constituents may
·2· · · ·be -- air pollutants might be in those odors;
·3· · · ·correct?
·4· ·A· ·That's correct.· Yes.
·5· ·Q· ·But to the extent that there are some sort of
·6· · · ·air contaminants that may be causing those
·7· · · ·odors, those have physically come onto your
·8· · · ·property, haven't they?
·9· ·A· ·Yes, yes.
10· · · · · · MS. FERRARO:· Mrs. Himsel, I thank you for
11· · · ·sitting here yesterday and today, but I think
12· · · ·that's all I have.
13· · · · · · MR. EMENHISER:· I'll have some follow-up,
14· · · ·but let's take a quick break.
15· · · · · · MS. FERRARO:· Sure.
16· · · · · · THE VIDEOGRAPHER:· We are off the record at
17· · · ·1:09 p.m.
18· · · · · · (A recess was taken.).
19· · · · · · THE VIDEOGRAPHER:· We are back on the
20· · · ·record at 1:14 p.m.
21· ·REDIRECT EXAMINATION,
22· · · ·QUESTIONS BY MR. JONATHAN P. EMENHISER:
23· ·BY MR. EMENHISER:
24· ·Q· ·Mrs. Himsel, you mentioned just a moment ago
25· · · ·that you were not aware of what constituents may
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·1· · · ·be in the air at your home; is that correct?
·2· ·A· ·That's correct.
·3· ·Q· ·And the reason that you're not aware of what
·4· · · ·constituents may be in the air at your home is
·5· · · ·because in two years -- over two years since the
·6· · · ·CAFO has come into operation, you haven't had
·7· · · ·the -- you haven't bothered to have the air
·8· · · ·tested, have you?
·9· ·A· ·We didn't know that we could measure the air.
10· ·Q· ·You didn't know that air could be tested?
11· ·A· ·We've been to the planning zoning, the --
12· · · ·Mrs. Stanfield.· Also, at the -- the Barbara Sha
13· · · ·Cox meetings.· You know, they said, "Well,
14· · · ·there's no way to test odor."· So we didn't
15· · · ·think there was any way to test odor.
16· ·Q· ·Okay.
17· ·A· ·And probably over three years that might have
18· · · ·changed, I don't know.
19· ·Q· ·Well, you haven't bothered to have your air
20· · · ·sampled; correct?
21· ·A· ·No, not --
22· ·Q· ·How do you know that the air on your property is
23· · · ·contaminated then?
24· · · · · · MS. FERRARO:· Objection.· That
25· · · ·mischaracterizes her testimony.
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·1· ·Q· ·Are you claiming that the air on your property
·2· · · ·is contaminated?
·3· ·A· ·With the odor, yes.· You know, the reason we had
·4· · · ·the sore throats and the eye irritation, the
·5· · · ·dust that can come from the fans and the -- you
·6· · · ·know, there's pig dander, there's feed dust.
·7· ·Q· ·You have no idea of the amount of dust that's in
·8· · · ·your air, though; correct?
·9· ·A· ·No, not at this time.
10· ·Q· ·And you have no idea of the amount of pig
11· · · ·dan- -- you called it "pig dander," that might
12· · · ·be in your air; correct?
13· ·A· ·No, right.
14· ·Q· ·And that's because you haven't bothered to have
15· · · ·your air tested; right?
16· · · · · · MS. FERRARO:· Objection.· Argumentative.
17· · · ·"Bothered"?· I think she testified that she
18· · · ·didn't know they could get their air tested.
19· ·Q· ·And that's because you haven't had your air
20· · · ·tested; correct?
21· ·A· ·That is correct.· And I stated many times, I
22· · · ·know at least three or four, that, you know,
23· · · ·they put that thing out there.· They should be
24· · · ·protecting the people that are close to it.
25· · · · · · We're not the only ones that are being
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·1· · · ·affected by it, even though they haven't filed a
·2· · · ·lawsuit, they're still bothered by the smells,
·3· · · ·the dander -- or the, you know, dust particles,
·4· · · ·whatever is in it.· I guess because my kids
·5· · · ·showed 4-H, I've seen it come off of the pigs.
·6· · · ·I'm sure they're in there rubbing against each
·7· · · ·other.
·8· ·Q· ·You've visually seen pig dander in the air; is
·9· · · ·that correct?
10· ·A· ·Not at my house, but I have seen it, yes.
11· ·Q· ·You mentioned early -- or your counsel asked you
12· · · ·unreasonable actions, and you mentioned, or
13· · · ·counsel may have mentioned, dumping manure on
14· · · ·your property.
15· · · · · · You're not claiming that 4/9, or any of the
16· · · ·defendants, have actually dumped manure on your
17· · · ·property, are you?
18· ·A· ·No, no.
19· ·Q· ·Okay.· I just wanted to clarify that.
20· ·A· ·That was just an example of an infraction that I
21· · · ·would think would happen to us if -- but it has
22· · · ·not at this point.
23· ·Q· ·And you also testified during examination by
24· · · ·your counsel that you had the right to
25· · · ·participate in the zoning hearings; correct?
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·1· ·A· ·Yes.
·2· ·Q· ·And you attended the zoning hearings?
·3· ·A· ·I did.
·4· ·Q· ·And you could have retained an attorney to go to
·5· · · ·the zoning hearings with you; correct?
·6· ·A· ·Uh-huh.
·7· ·Q· ·Is there any reason why you and your group did
·8· · · ·not retain an attorney?
·9· ·A· ·I think we were like any other group that was
10· · · ·opposed to something.· We had no idea what we
11· · · ·were facing at that point.· That was early on.
12· · · ·I mean, we didn't just run out and start hiring
13· · · ·attorneys and trying to fight someone.
14· · · · · · I mean, none of us are really geared to
15· · · ·being combative or irritated at our neighbors.
16· · · ·But when someone does this to you, sure, you get
17· · · ·upset.· Everyone's upset.
18· ·Q· ·And you had the right to appeal the zoning
19· · · ·decision; correct?
20· ·A· ·Yes.
21· ·Q· ·And you did not appeal the zoning decision, did
22· · · ·you?
23· ·A· ·No.
24· ·Q· ·And after the hearing, after the ability to
25· · · ·participate in the hearing, and after the
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·1· · · ·ability to object, the property was rezoned AGI;
·2· · · ·correct?
·3· ·A· ·Yes.
·4· ·Q· ·And being rezoned as AGI meant that one of the
·5· · · ·permitted uses was to place a CAFO on the
·6· · · ·property; correct?
·7· ·A· ·Right in the middle of an AGR area where there
·8· · · ·are many homes, many homes.
·9· ·Q· ·But a property zoned AGI means that a permitted
10· · · ·use is a -- a CAFO is a permitted use on that
11· · · ·property; correct?
12· ·A· ·I understand that, yes.
13· ·Q· ·And when the property was rezoned as AGI, that
14· · · ·occurred prior to 4/9 seeking a permit from IDEM
15· · · ·for the construction and operation of the CAFO;
16· · · ·correct?
17· ·A· ·Correct.
18· ·Q· ·It occurred -- the rezoning decision to AGI
19· · · ·occurred before 4/9 began constructing the
20· · · ·barns; correct?
21· ·A· ·Yes.
22· ·Q· ·And the rezoning occurred prior to 4/9 operating
23· · · ·the farm; correct?
24· ·A· ·Yes.
25· ·Q· ·Okay.· Do you have any firsthand knowledge of
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·1· · · ·what IDEM does and does not regulate?
·2· ·A· ·No.
·3· ·Q· ·Okay.· Do you know if IDEM regulates CAFOs?
·4· ·A· ·I don't know.· They're supposed to inspect them,
·5· · · ·I assume.
·6· ·Q· ·Okay.· Do you believe that IDEM has inspected
·7· · · ·this CAFO?
·8· · · · · · MS. FERRARO:· Asked and answered.
·9· ·A· ·I don't get on their property.· I don't know
10· · · ·whether they have inspected it.
11· ·Q· ·Okay.
12· ·A· ·And that's another reason I think we should be
13· · · ·informed, you know, if there has been an
14· · · ·inspection, you know, it's -- to me, it would be
15· · · ·a common practice that they'd be required to do.
16· ·Q· ·Have you ever been on the IDEM website?
17· ·A· ·No, not on it specifically.
18· ·Q· ·Okay.· I understand that you didn't contact IDEM
19· · · ·with regard to the 4/9 Farm.
20· · · · · · Did you ever contact the EPA with -- the
21· · · ·United States Environmental Protection Agency
22· · · ·with regard to the 4/9 Farm?
23· ·A· ·No.
24· ·Q· ·Do you know if the United States Environmental
25· · · ·Protection Agency monitors air?
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·1· ·deposition.· We are off the record at 1:31 p.m.
·2· · · · AND FURTHER THE DEPONENT SAITH NOT.
·3
· · · · · · · · · · · · _____________________________
·4· · · · · · · · · · · · · ·JANET L. HIMSEL
·5
·6
·7
·8
·9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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·1· ·STATE OF INDIANA· · · · · ·)

· · · · · · · · · · · · · · · · )· SS:

·2· ·COUNTY OF MARION· · · · · ·)

·3· · · · ·I, Judith E. Bellinger, RPR, CRR, CSR No.

·4· · 94-R-1044, a Notary Public in and for the County of

·5· · Marion, State of Indiana at large, do hereby

·6· · certify that the deponent herein, JANET L. HIMSEL,

·7· · was by me first duly sworn to tell the truth, the

·8· · whole truth, and nothing but the truth in the

·9· · aforementioned matter;

10· · · · ·That the foregoing deposition was taken on

11· · behalf of the Defendants at the offices of

12· · Harrington Law, PC, 105 North Washington Street,

13· · Danville, Hendricks County, Indiana, on the 20th

14· · day of May, 2016, commencing at the hour of

15· · 8:57 a.m., pursuant to the Indiana Rules of Trial

16· · Procedure;

17· · · · ·That said deposition was taken down in

18· · stenograph notes and afterwards reduced to English

19· · under my direction, and that the transcript is a

20· · true record of the testimony given by said

21· · deponent; and that the signature of said deponent

22· · to her deposition was requested;

23· · · · ·That the parties were represented by their

24· · counsel as aforementioned.

25· · · · ·I do further certify that I am a disinterested
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·1· · person in this cause of action; that I am not a

·2· · relative or attorney of either party, or otherwise

·3· · interested in the event of this action, and am not

·4· · in the employ of the attorneys for either party.

·5· · · · ·IN WITNESS WHEREOF, I have hereunto set my

·6· · hand and affixed my notarial seal this _______ day

·7· · of __________________, 2016.

·8

·9· · · · · · · · · · · · _______________________________

10· · · · · · · · · · · · · ·N O T A R Y· · P U B L I C

11

12· ·My Commission Expires:

· · ·March 25, 2024

13· ·County of Residence:

· · ·Marion County
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·1· · · ·Q.· · ·Who do you live with at your current house?
·2· · · ·A.· · ·My wife, when she's able to be there.
·3· · · ·Q.· · ·What do you mean by that?
·4· · · ·A.· · ·She can't take the hogs' smell that strong.
·5· · · ·Q.· · ·Well, how frequently is your wife at the
·6· ·house?
·7· · · ·A.· · ·Basically from Friday evening until Sunday
·8· ·evening.
·9· · · ·Q.· · ·She's there on the weekends?
10· · · ·A.· · ·Yes.
11· · · ·Q.· · ·Does your wife work?
12· · · ·A.· · ·No.· Not right now.
13· · · ·Q.· · ·When she's not at your house, where does she
14· ·live?
15· · · ·A.· · ·Her daughter.
16· · · ·Q.· · ·What's her daughter's name?
17· · · ·A.· · ·Krista.
18· · · ·Q.· · ·Is that with a K?
19· · · ·A.· · ·Yes.
20· · · ·Q.· · ·What's Krista's last name?
21· · · ·A.· · ·Cooper.
22· · · ·Q.· · ·Where does Krista Cooper live?
23· · · ·A.· · ·New Palestine.
24· · · ·Q.· · ·Does anyone else live with you at your house?
25· · · ·A.· · ·No.

26

·1· · · ·Q.· · ·Since 2013 has anyone other than your wife
·2· ·lived with you at your house?
·3· · · ·A.· · ·No.
·4· · · ·Q.· · ·And you are currently married?
·5· · · ·A.· · ·Yes.
·6· · · ·Q.· · ·And your wife's full name?
·7· · · ·A.· · ·Janet Louise Himsel.
·8· · · ·Q.· · ·And how long have you been married?
·9· · · ·A.· · ·Since September 10, 1994.
10· · · ·Q.· · ·Were you married prior -- were you previously
11· ·married to another person?
12· · · ·A.· · ·Yes.
13· · · ·Q.· · ·What was her name?
14· · · ·A.· · ·Jean Esther Himsel.
15· · · ·Q.· · ·How long were you married to Jean Himsel?
16· · · ·A.· · ·Approximately 26 years.
17· · · ·Q.· · ·When were you divorced?
18· · · ·A.· · ·In the early '90s.
19· · · ·Q.· · ·Is your former spouse still alive?
20· · · ·A.· · ·Yes.
21· · · ·Q.· · ·Where does she live, do you know?
22· · · ·A.· · ·Broadway Street here in Danville.
23· · · ·Q.· · ·You said you have a son.· What's your son's
24· ·name, again?
25· · · ·A.· · ·Christopher Arthur Himsel.

27

·1· · · ·Q.· · ·Any other children?
·2· · · ·A.· · ·Yes.
·3· · · ·Q.· · ·Okay.· Please give me their names.
·4· · · ·A.· · ·Richard Alan.
·5· · · ·Q.· · ·Where does Richard live?
·6· · · ·A.· · ·Beaver Dam, Ohio.
·7· · · ·Q.· · ·What does he do?
·8· · · ·A.· · ·He's the department head for Lowe's
·9· ·Corporation.
10· · · ·Q.· · ·Any other children?
11· · · ·A.· · ·Angela Ann Kim.
12· · · ·Q.· · ·Where does Angela live?
13· · · ·A.· · ·New York, Manhattan, and Sarasota, Florida.
14· · · ·Q.· · ·Mr. Himsel, what were the names of your
15· ·parents?
16· · · ·A.· · ·Arthur Robert and Helen Marvel Huls.
17· · · ·Q.· · ·Was your father a County Commissioner?
18· · · ·A.· · ·Yes.
19· · · ·Q.· · ·How long?
20· · · ·A.· · ·28 years.
21· · · ·Q.· · ·Was your father a County Commissioner when
22· ·Hendricks County approved its comprehensive land and
23· ·zoning plan?
24· · · ·A.· · ·Say that again.
25· · · ·Q.· · ·Sure.· Was your father a County Commissioner

28

·1· ·when Hendricks County approved its comprehensive land and
·2· ·zoning plan?
·3· · · ·A.· · ·Probably.· I can't say for sure.
·4· · · ·Q.· · ·Did he have a role in that plan, do you know?
·5· · · ·A.· · ·I'm sure he did.
·6· · · ·Q.· · ·Let me get this.· Let's mark this as Exhibit
·7· ·1.
·8· ·(Deposition Exhibit 1, 1983 Hendricks County
·9· ·Comprehensive Plan, was marked for identification.)
10· · · · · · · · ·MS. FERRARO:· So much for not killing
11· ·trees.
12· · · · · · · · ·MR. EMENHISER:· I killed a few.· I'll have
13· ·you guys share this one.
14· · · ·Q.· · ·Mr. Himsel, you've got what's been marked as
15· ·Deposition Exhibit 1 in front of you.· I'll represent to
16· ·you that it's the 1983 Hendricks County Comprehensive
17· ·Plan.· Have you seen this document before?
18· · · ·A.· · ·No.
19· · · ·Q.· · ·No.
20· · · · · · · Would you turn to page nine -- actually, I'm
21· ·sorry, it's not -- it's not a numbered page.· I think
22· ·it's the ninth page in.· The ninth and the tenth page in.
23· · · · · · · Kim, do you care if I help the witness?
24· · · · · · · · ·MS. FERRARO:· Oh, go for it.· You may have
25· ·to help me, too.
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·1· ·want to look in the plan itself, you can find it about
·2· ·halfway through; but I wanted to ask you a question on
·3· ·it, and I thought color might be more helpful to you.
·4· · · · · · · If you take a look at Exhibit No. 4 in the
·5· ·legend, you will see that most of Marion Township, the
·6· ·vast majority of Marion Township is planned as
·7· ·agricultural use.
·8· · · · · · · Would you agree that that is -- that is an
·9· ·accurate statement as to what Figure 7 is showing?
10· · · ·A.· · ·Yes.
11· · · ·Q.· · ·And would you agree that that is how the
12· ·majority of land out in Marion Township was used in 1998
13· ·and going forward?
14· · · ·A.· · ·Yes.
15· · · ·Q.· · ·Now, Exhibit 2 is the 2006 Comprehensive Plan,
16· ·and I'll ask you, have you seen this document before?
17· · · ·A.· · ·No.
18· · · ·Q.· · ·Okay.· If you will, turn to the page that's
19· ·marked 55 on the 2006 plan.
20· · · · · · · · ·MS. FERRARO:· You're in Exhibit 2, is that
21· ·correct?
22· · · · · · · · ·MR. EMENHISER:· On Exhibit 2, yes.· Sorry.
23· · · ·Q.· · ·You will see that there is another land use
24· ·map for the 2006 Comprehensive Plan.· Again, there is a
25· ·color version of that.· I'm going to have that marked as

34

·1· ·Exhibit 5 to make things a little easier for reference
·2· ·here.
·3· ·(Deposition Exhibit 5, future land use plan, was marked
·4· ·for identification.)
·5· · · ·Q.· · ·If you will take a look at Exhibit 5, you will
·6· ·see that it says future land use plan; do you see that?
·7· · · ·A.· · ·I guess.
·8· · · ·Q.· · ·Exhibit 5 is the color version.
·9· · · · · · · And if you will look at the legend and the
10· ·coloring on that, would you agree that Marion Township,
11· ·once again, in the 2006 Comprehensive Plan is zoned for
12· ·agricultural purposes?
13· · · ·A.· · ·Yes.
14· · · ·Q.· · ·So, would you agree that all of the Hendricks
15· ·County Comprehensive Plans have zoned the land where you
16· ·live and the land surrounding where you live as
17· ·agricultural, at least as far back as 1983?
18· · · ·A.· · ·Yes.
19· · · ·Q.· · ·Mr. Himsel, are you a smoker?
20· · · ·A.· · ·No.
21· · · ·Q.· · ·Have you ever smoked?
22· · · ·A.· · ·No.
23· · · ·Q.· · ·Does your spouse smoke?
24· · · ·A.· · ·No.
25· · · ·Q.· · ·Let me ask you about your employment

35

·1· ·background.
·2· · · · · · · Why don't you just start, after you graduated
·3· ·high school, what was your first job?
·4· · · ·A.· · ·Farming.
·5· · · ·Q.· · ·Farming.· Who did you farm for?
·6· · · ·A.· · ·Dad.· With Dad.
·7· · · ·Q.· · ·And did you farm at the location where you
·8· ·currently live?
·9· · · ·A.· · ·Yes.
10· · · ·Q.· · ·What did you farm; was it a livestock farm,
11· ·was it crops?
12· · · ·A.· · ·Mostly livestock.
13· · · ·Q.· · ·What type of livestock?
14· · · ·A.· · ·A few cattle and a few hogs.
15· · · ·Q.· · ·What's a few?
16· · · ·A.· · ·200 head of cattle and 200 head of hogs a
17· ·year.
18· · · ·Q.· · ·Where did you live in relation to that farm
19· ·that had 200 head of cattle and 200 head of hogs?
20· · · ·A.· · ·On the farm.
21· · · ·Q.· · ·Approximately how far away was the house from
22· ·where -- let's start with the cattle -- from where the
23· ·cattle were located?
24· · · ·A.· · ·400 feet.
25· · · ·Q.· · ·How far was the house from where the hogs were

36

·1· ·located?
·2· · · ·A.· · ·Basically the same.
·3· · · ·Q.· · ·Were they in the same barn?
·4· · · ·A.· · ·Same barn, and then on the fields around the
·5· ·house.· He was totally against confinement buildings.· He
·6· ·totally defied those things, and his belief was to run
·7· ·hogs out on the ground.
·8· · · ·Q.· · ·Would the hogs come into the barn
·9· ·occasionally?
10· · · ·A.· · ·I assume every day.
11· · · ·Q.· · ·Okay.· Well, how long did you farm with your
12· ·father?
13· · · ·A.· · ·Until his death in '83.
14· · · ·Q.· · ·So, that whole time that you were farming with
15· ·your father, were you living at the farm there?
16· · · ·A.· · ·No.
17· · · ·Q.· · ·Okay.· How long did you live at the farm when
18· ·you were farming with your father?
19· · · ·A.· · ·Until I was married in September 1966.
20· · · ·Q.· · ·Where did you move to in '66?
21· · · ·A.· · ·I lived in a home that at present David Himsel
22· ·lives in.
23· · · ·Q.· · ·Where is that located?
24· · · ·A.· · ·It's on Road 200 West, over by where all of
25· ·the hog smells are over east of us.
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·1· · · ·Q.· · ·Where the hogs smells are east of you?
·2· · · ·A.· · ·Where the main operation of the Himsel.
·3· · · ·Q.· · ·Okay.· The 4/9 Livestock farm?
·4· · · ·A.· · ·I have no idea where that's at.· I rented off
·5· ·of his dad, Lee Himsel, a small home, for two years.
·6· · · ·Q.· · ·Did you have -- you farmed with your father.
·7· ·Did you have your own farm as well at some point?
·8· · · ·A.· · ·I had a 120-acre farm.
·9· · · ·Q.· · ·Where was that located?
10· · · ·A.· · ·On Road 200.
11· · · ·Q.· · ·What did you raise there?
12· · · ·A.· · ·Just a few hogs and a few cattle and some
13· ·grain.
14· · · ·Q.· · ·Again, define for me "a few hogs."
15· · · ·A.· · ·150 a year.
16· · · ·Q.· · ·What's "a few cattle"?
17· · · ·A.· · ·30 head.
18· · · ·Q.· · ·Over what period of time were you raising
19· ·these hogs and the cattle at your farm on 200?
20· · · ·A.· · ·Repeat the question.
21· · · ·Q.· · ·Sure.· Over what period of time were you
22· ·raising these hogs and cattle at your farm on Road 200?
23· · · ·A.· · ·From the time I purchased the farm in the '70s
24· ·through the '90s.· To the '90s.
25· · · ·Q.· · ·Did you live at a house on that farm as well?

38

·1· · · ·A.· · ·No.
·2· · · ·Q.· · ·No?
·3· · · ·A.· · ·(Witness shakes head back and forth.)
·4· · · ·Q.· · ·There was no house there?
·5· · · ·A.· · ·No.
·6· · · ·Q.· · ·Where were you actually living at at that
·7· ·time?
·8· · · ·A.· · ·Up until '76, I lived at home.· For two years,
·9· ·I lived at a rented house from Lee Himsel; and then after
10· ·that I moved to a home on Road 200, the first home where
11· ·I raised my family.
12· · · ·Q.· · ·I'm sorry.· The first.· Okay.
13· · · · · · · So, how long did you live at the house where
14· ·you rented from Lee Himsel?
15· · · ·A.· · ·Two years.
16· · · ·Q.· · ·Do you recall the period of time, the years?
17· · · ·A.· · ·'76 to '78, I would guess.
18· · · ·Q.· · ·Then you moved to a home on Road 200; correct?
19· · · ·A.· · ·Yes.
20· · · ·Q.· · ·Is that in 1978?
21· · · ·A.· · ·'68.
22· · · ·Q.· · ·Huh?
23· · · ·A.· · ·'68.
24· · · ·Q.· · ·You moved into a home on Road 200 in 1968?
25· · · ·A.· · ·Yes.

39

·1· · · ·Q.· · ·Okay.· Did you live there from '68 to '76?
·2· · · ·A.· · ·No.· I was married in '66.· Lived at Lee
·3· ·Himsel's for two years until '68, and then from '68 I
·4· ·moved to a home on Road 200.
·5· · · ·Q.· · ·Okay.· I think earlier you had said that you
·6· ·had lived at -- rented the place from Lee Himsel in '76
·7· ·and '78; did you mean '66?
·8· · · ·A.· · ·Yes.· When we were first married.
·9· · · · · · · · ·MR. EMENHISER:· Should have probably done
10· ·this earlier.· Let's mark this.
11· ·(Deposition Exhibit 6, aerial map, was marked for
12· ·identification.)
13· · · ·Q.· · ·Mr. Himsel, you've been handed what's been
14· ·marked as Deposition Exhibit No. 6, which is an aerial
15· ·satellite image.· Do you recognize the properties -- you
16· ·see that there are roads marked there.· Do you recognize
17· ·any of the properties on here?
18· · · ·A.· · ·Yes.
19· · · ·Q.· · ·Do you recognize where your current residence
20· ·is located?
21· · · ·A.· · ·Yes.
22· · · ·Q.· · ·Can I have you put a circle around, or draw an
23· ·outline around your current residence with a -- I guess
24· ·with that pen.· And if you could mark it current
25· ·residence.

40

·1· · · ·A.· · ·(The witness marked the exhibit.)
·2· · · ·Q.· · ·Do you recognize where the 4/9 Livestock barns
·3· ·are?
·4· · · ·A.· · ·Yes.
·5· · · ·Q.· · ·Why don't you circle those and put 4/9 next to
·6· ·it.
·7· · · ·A.· · ·(The witness marked the document.)
·8· · · ·Q.· · ·Now I want to get back to where you said you
·9· ·lived on 200.· Is that on this map?
10· · · ·A.· · ·Yes.
11· · · ·Q.· · ·Could you circle that area, and put -- you
12· ·said you lived there from '70 -- or '68 to '87; is that
13· ·right?
14· · · ·A.· · ·Closer to around '90, I guess.
15· · · ·Q.· · ·Okay.· Well, could you circle that and put '68
16· ·to -- or whatever years you lived there.· And could you
17· ·put RH, and then the years that you lived there.
18· · · ·A.· · ·(The witness marked the exhibit.)
19· · · ·Q.· · ·Have you done that?
20· · · ·A.· · ·Yes.
21· · · ·Q.· · ·Where is that located, for my reference?· Is
22· ·that right there?· Okay.
23· · · ·A.· · ·(Nods head up and down.)
24· · · ·Q.· · ·Is that where the farm was as well, did you
25· ·have a farm there as well?
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·1· · · ·A.· · ·Just 12 acres.
·2· · · ·Q.· · ·12 acres.· Okay.· You said that you were
·3· ·raising a few hogs, you said 150 per year, and a few
·4· ·cattle.· Is that the location of where you were raising
·5· ·those?
·6· · · ·A.· · ·No.
·7· · · ·Q.· · ·Is that farm located on here?
·8· · · ·A.· · ·Yes.
·9· · · ·Q.· · ·Where is that?
10· · · ·A.· · ·South of the factory.
11· · · ·Q.· · ·Well, is it still on 425 West?
12· · · ·A.· · ·Yes.
13· · · ·Q.· · ·Is that area now farm ground?
14· · · ·A.· · ·Yes.
15· · · ·Q.· · ·Okay.· Why don't you put a square around that,
16· ·and put RH Farm, and then put the years that you had it.
17· · · ·A.· · ·(The witness marked the exhibit.)
18· · · ·Q.· · ·Have you done that?
19· · · ·A.· · ·Yes.
20· · · ·Q.· · ·Can I see it.· Okay.· Put a square around some
21· ·buildings immediately south of the 4/9 barns.· Were those
22· ·buildings that were there when you were farming?
23· · · ·A.· · ·Yes.
24· · · ·Q.· · ·So, those were the buildings that you used?
25· · · ·A.· · ·Yes.

42

·1· · · ·Q.· · ·At the time you were using that area, you
·2· ·lived north of that still on 425; correct?
·3· · · ·A.· · ·From '68 on.
·4· · · ·Q.· · ·From '68 on.· Okay.
·5· · · · · · · So, about how far would you say that is from
·6· ·where your home was that you were living to the farm
·7· ·where you were raising the cattle and the hogs?
·8· · · ·A.· · ·120 rod.
·9· ·(Court Reporter asked for clarification.)
10· · · ·Q.· · ·Do you have an estimate of how many feet that
11· ·is?
12· · · ·A.· · ·1920 feet.
13· · · ·Q.· · ·1900 feet.· Okay.· Thank you.
14· · · · · · · Mr. Himsel would you consider yourself to be a
15· ·progressive farmer, when you were farming?
16· · · ·A.· · ·No.
17· · · ·Q.· · ·No.
18· · · · · · · When I said progressive farmer, what -- and
19· ·you said no, what did you take progressive to mean?
20· · · ·A.· · ·Enlarged growth, out twisting arms of all the
21· ·neighbors for new ground and stuff like that, and I was
22· ·not doing that.
23· · · ·Q.· · ·Were you willing to try new technologies?
24· · · ·A.· · ·Not really.
25· · · ·Q.· · ·What type of facilities did you have for the

43

·1· ·hogs that you were raising and the cattle?
·2· · · ·A.· · ·Hog houses.
·3· · · ·Q.· · ·Hog houses.· How big was the hog house?
·4· · · ·A.· · ·Normally 16 foot by 10 foot.· And small,
·5· ·individual hog houses for use for baby pigs.
·6· · · ·Q.· · ·How big were those?
·7· · · ·A.· · ·Eight by eight.
·8· · · ·Q.· · ·How many hogs would each hog house hold?
·9· · · ·A.· · ·The big ones probably -- when they were
10· ·smaller, maybe 45, and up -- the big was 30.
11· · · ·Q.· · ·Okay.· How many of those hog houses did you
12· ·have?
13· · · ·A.· · ·I remember five.
14· · · ·Q.· · ·Did that include the smaller ones as well?
15· · · ·A.· · ·No.· I had eight small, individual ones that I
16· ·used for baby pigs.
17· · · ·Q.· · ·How many baby pigs would you put in the small
18· ·houses?
19· · · ·A.· · ·The mother, plus anywhere from seven to 11.
20· ·Once a year.
21· · · ·Q.· · ·Would you consider the hog operation that you
22· ·had to be a confined feeding operation?
23· · · ·A.· · ·No.
24· · · ·Q.· · ·Why not?
25· · · ·A.· · ·Didn't have exorbitant, fancy buildings with

44

·1· ·slats and manure pits and things like that.· Most usually
·2· ·they ran out on the lots and the fields of the farm.
·3· · · ·Q.· · ·What ran out on the lots and the fields?
·4· · · ·A.· · ·The hogs.
·5· · · ·Q.· · ·The hogs.· Okay.
·6· · · · · · · What happened to the manure that the hogs
·7· ·generated?
·8· · · ·A.· · ·It was never a confined thing.· It was maybe,
·9· ·for maybe example of this table, there might be one big
10· ·dropping on it.
11· · · ·Q.· · ·In the barn?
12· · · ·A.· · ·In the fields.
13· · · ·Q.· · ·In the fields.· Were there any -- what
14· ·happened with the manure that the hogs generated in
15· ·barns?
16· · · ·A.· · ·We bedded the barns, kept it bedded; and once
17· ·a month, hauled out four or five loads and spread it on
18· ·the fields.
19· · · ·Q.· · ·How did you spread it on the fields?
20· · · ·A.· · ·Manure spreader.
21· · · ·Q.· · ·Okay.· Was it surface application, or did you
22· ·inject it?
23· · · ·A.· · ·Injection was never heard of at that time, no.
24· · · ·Q.· · ·Okay.· What fields were you applying the
25· ·manure on?
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·1· · · ·A.· · ·It depended upon rotating on the crops.· Where
·2· ·the crops were, there was one, two, three, five fields
·3· ·and it was rotated.
·4· · · ·Q.· · ·Okay.
·5· · · ·A.· · ·And it maybe amounted to three to four acres
·6· ·at a time.
·7· · · ·Q.· · ·All right.· Are the fields that you -- you
·8· ·said there were five fields that you would rotate
·9· ·through.· Are those fields located on this map?
10· · · ·A.· · ·Yes.
11· · · ·Q.· · ·Okay.· Why don't you outline those fields and
12· ·put R. Himsel application.
13· · · ·A.· · ·(The witness marked the exhibit.)
14· · · ·Q.· · ·Can I see that?· Show me where -- is it these
15· ·fields back here?
16· · · ·A.· · ·There was one there.
17· · · ·Q.· · ·Okay.
18· · · ·A.· · ·One there.· One there.· One there, and one
19· ·there.· (Indicating on the document.)
20· · · ·Q.· · ·Okay.· So, they were the fields surrounding
21· ·the barns where the hogs were located?
22· · · ·A.· · ·Yes.
23· · · ·Q.· · ·Okay.· At the time --
24· · · ·A.· · ·It was usually put on high fields.· High
25· ·hills.

46

·1· · · · · · · · ·MS. FERRARO:· Richard, do you need a break?
·2· ·Are you doing okay?
·3· · · ·A.· · ·I'm fine.
·4· · · · · · · · ·MS. FERRARO:· Okay.
·5· ·BY MR. EMENHISER:
·6· · · ·Q.· · ·At the time you were raising the hogs, were
·7· ·you also raising cattle at the same time?
·8· · · ·A.· · ·Yes.
·9· · · ·Q.· · ·And you said you had approximately 30 head?
10· · · ·A.· · ·Yes.
11· · · ·Q.· · ·What did you do with the -- well, first of
12· ·all, were those cattle also located in those barns?
13· · · ·A.· · ·Yes.
14· · · ·Q.· · ·There on 425?
15· · · ·A.· · ·They were only located in those barns for the
16· ·purpose of feeding.
17· · · ·Q.· · ·Okay.
18· · · ·A.· · ·The rest of the time, they were running out on
19· ·the pasture, the grass pasture.
20· · · ·Q.· · ·Where was the pasture?
21· · · ·A.· · ·Right directly behind the buildings.
22· · · ·Q.· · ·On 425 there?
23· · · ·A.· · ·Yes, about ten acres.
24· · · ·Q.· · ·Okay.· What did you do with the cow manure
25· ·that was generated?
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·1· · · ·A.· · ·It was intermixed with the hog, and basically
·2· ·disposed of together.
·3· · · ·Q.· · ·Okay.· Mr. Himsel, at that time how did the
·4· ·size of your hog farm compare to other hog farms in
·5· ·Hendricks County?
·6· · · ·A.· · ·Small.
·7· · · ·Q.· · ·Who owned the hogs that you were raising?
·8· · · ·A.· · ·I did.
·9· · · ·Q.· · ·Did you ever have a contract with Hendricks
10· ·County Co-Op?
11· · · ·A.· · ·Years later.
12· · · ·Q.· · ·Okay.· Tell me about that.
13· · · ·A.· · ·I don't remember a whole heck of a lot about
14· ·it.· They forced me into building a very small
15· ·confinement building which, thank God, two years later
16· ·was destroyed by fire, and put us completely out of hog
17· ·operation; but I don't think I ever had more than three
18· ·to 400 head of hogs at one time through their contracts.
19· ·I worked with a guy by the name of Paul Gerth.
20· · · ·Q.· · ·Where is Paul Gerth; is he still alive?
21· · · ·A.· · ·No.
22· · · ·Q.· · ·All right.· Well, let's talk about your answer
23· ·there.· You said that they forced you into building a
24· ·small confinement building.· What do you mean "they
25· ·forced you into building a confinement building"?
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·1· · · ·A.· · ·That might be a strong word, but they said if
·2· ·I wanted to continue to raise hogs with them, that I
·3· ·would have to update to a confinement building of some
·4· ·type.
·5· · · ·Q.· · ·What time period was this?
·6· · · ·A.· · ·What's that?
·7· · · ·Q.· · ·I'm sorry.· What time period are we talking
·8· ·about, what years?
·9· · · ·A.· · ·Maybe around 1980.
10· · · ·Q.· · ·So, now I need to go back.· And the hogs that
11· ·you were talking about earlier, the 150 per year and a
12· ·few cattle; how long were you doing that before you
13· ·increased the amount of hogs to in excess of 300?
14· · · ·A.· · ·It was about the same time.· I never did
15· ·increase the number of cattle, but I did do away with the
16· ·hogs.
17· · · ·Q.· · ·You did away with the hogs, or you increase
18· ·the number of hogs?
19· · · ·A.· · ·I did away with my own owned hogs.
20· · · ·Q.· · ·And you did build a confinement building?
21· · · ·A.· · ·Yes.
22· · · ·Q.· · ·How many hogs did that confinement building
23· ·hold?
24· · · ·A.· · ·Best I can remember, around 400 head.
25· · · ·Q.· · ·And tell me about the set-up of that building.
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·1· ·How was manure collected in that building?
·2· · · ·A.· · ·It had an eight-foot pit underneath it.
·3· · · ·Q.· · ·Where was that building located?
·4· · · ·A.· · ·At the residence place.
·5· · · ·Q.· · ·At your residence up on 425 and 350?
·6· · · ·A.· · ·Yes.
·7· · · ·Q.· · ·Okay.· Put a circle or identify on that map
·8· ·where the confinement building was, and put R. Himsel
·9· ·confinement for me.
10· · · ·A.· · ·(The witness marked the exhibit.)· What do you
11· ·want me to put there again.· It's already been circled
12· ·and lettered all around.
13· · · ·Q.· · ·All right.· Can you put a star or something
14· ·where the confinement building was, and then just draw a
15· ·line to it and label it confinement building.· Where are
16· ·we at?· Right here?
17· · · ·A.· · ·Yes.
18· · · ·Q.· · ·You can put a line to that and put R. Himsel
19· ·confinement.
20· · · ·A.· · ·(The witness marked the exhibit.)
21· · · ·Q.· · ·Okay.· Was that building west of your
22· ·residence?
23· · · ·A.· · ·Yes.
24· · · ·Q.· · ·How close was the building to your residence?
25· · · ·A.· · ·7-800 feet.
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·1· · · ·Q.· · ·Did it generate smells?
·2· · · ·A.· · ·Some, but I used chemicals in it.
·3· · · ·Q.· · ·What kind of chemicals?
·4· · · ·A.· · ·I remember it called Wang.
·5· · · ·Q.· · ·Can you spell that?
·6· · · ·A.· · ·No.
·7· · · ·Q.· · ·Okay.· Wang like W-A-N-G?
·8· · · ·A.· · ·Wang.
·9· · · ·Q.· · ·Okay.· All right.
10· · · ·A.· · ·Can you spell it?
11· · · ·Q.· · ·How often would you use that chemical?
12· · · ·A.· · ·Whatever they recommended at the time.
13· · · ·Q.· · ·What would you do with the hog manure
14· ·generated from that confinement building?
15· · · ·A.· · ·The building was never really all that full,
16· ·so there was never really that much waste, and I owned a
17· ·spreader tank with my uncle Lee Himsel, and we bought it
18· ·together because neither one of us used it all that much,
19· ·and I spread it on the fields with that.
20· · · ·Q.· · ·How often would you empty the pit?
21· · · ·A.· · ·Maybe once every six months.· Depending upon
22· ·the season and the weather, how close you were to putting
23· ·in crops and stuff like that.
24· · · ·Q.· · ·Did the building have fans?
25· · · ·A.· · ·No.
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·1· · · ·Q.· · ·No fans?
·2· · · ·A.· · ·No.
·3· · · ·Q.· · ·Okay.
·4· · · ·A.· · ·It was open.
·5· · · ·Q.· · ·Open building.
·6· · · · · · · The fields that you applied that manure from
·7· ·the confinement building, were they different from the
·8· ·fields that you indicated earlier?
·9· · · ·A.· · ·No.
10· · · ·Q.· · ·Who owned the fields around your residence
11· ·here.· You've got your residence up here at the corner of
12· ·350 and 425, and there's some fields south of that?
13· · · ·A.· · ·Virgil Hyde.
14· · · ·Q.· · ·Okay.· So, those were not your fields?
15· · · ·A.· · ·No.
16· · · ·Q.· · ·When you had the confinement building and
17· ·about 400 head of hogs, how did the size -- at that time
18· ·how did the size of your hog farm compare to other hog
19· ·farms in Hendricks County?
20· · · ·A.· · ·Small.
21· · · ·Q.· · ·What was considered a large hog farm at that
22· ·time?
23· · · ·A.· · ·I don't know.· I would guess maybe 1500 head
24· ·to 2,000.· I don't know.· It's hard to judge because you
25· ·got partnerships and corporations and, you know, I was
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·1· ·just an individual.
·2· · · ·Q.· · ·Okay.· How -- the confinement building itself
·3· ·though at that time, was that considered a large
·4· ·confinement building, or was it --
·5· · · ·A.· · ·No.
·6· · · · · · · · ·MS. FERRARO:· Asked and answered.
·7· · · · · · · · ·MR. EMENHISER:· I asked him about his farm,
·8· ·not the building.
·9· · · ·A.· · ·You asked me if my hog operation was a
10· ·smaller, and I still say it was small.
11· · · ·Q.· · ·Okay.· And the building, the building itself,
12· ·though, would that be considered -- would that have been
13· ·considered a small confinement building at the time?
14· · · ·A.· · ·Yes.· I think so.
15· · · ·Q.· · ·Okay.· You said the Hendricks County Co-Op
16· ·owned the hogs there; correct?
17· · · ·A.· · ·Yes.
18· · · ·Q.· · ·Any other entities that you had contracts with
19· ·to raise hogs?
20· · · ·A.· · ·No.
21· · · ·Q.· · ·So, during your farming career, as far as
22· ·raising hogs, you've either owned them yourself, or you
23· ·raised them for Hendricks County Co-Op?
24· · · ·A.· · ·Yes.
25· · · ·Q.· · ·Okay.· When you were raising them for the
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·1· ·Hendricks County Co-Op, how did that arrangement work;
·2· ·what input did Hendricks County Co-Op have in your farm?
·3· · · ·A.· · ·Very, very little.· Very, very vague.· Most of
·4· ·the work was done by the gentleman by the name of Paul
·5· ·Gerth, and it seemed like he come by maybe once every two
·6· ·or three days and look things over, and give me a status
·7· ·report, or when they was ready to sell or anything, give
·8· ·us -- it was --
·9· · · ·Q.· · ·Did they --
10· · · ·A.· · ·It was an agreement between me and him.· There
11· ·was no -- I think the fee come out of the local elevator
12· ·listing that Pete Himsel run.
13· · · ·Q.· · ·Did they give you basically freedom to run
14· ·your farm the way that you saw fit?
15· · · ·A.· · ·Yes.
16· · · ·Q.· · ·Would you say that the Hendricks County Co-Op
17· ·had substantial control over your farm at that time?
18· · · ·A.· · ·No.· This was in the very beginning of these
19· ·things.· It was -- I think I ended up being a guinea pig.
20· ·They learned a lot from me, with me.
21· · · ·Q.· · ·You said there was a fire.· Tell me about the
22· ·fire.· When did it occur?
23· · · ·A.· · ·I can't give you an exact date.· My dad died
24· ·September the 27th -- September the 23rd, 1983, and I
25· ·think he was the happiest man on earth when he saw it, as
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·1· ·he termed confinement building loss.· It was structure to
·2· ·an old, existing barn.· I don't know whether the wiring
·3· ·or the neighbor told me that he saw it, that he -- the
·4· ·fire actually started in the old part of the barn, and he
·5· ·said it was just like an explosion that it went to the
·6· ·complete to the west end.· It happened during the night.
·7· · · ·Q.· · ·So, your father was still alive when the fire
·8· ·occurred?
·9· · · ·A.· · ·Yes.
10· · · ·Q.· · ·Was the fire investigated?
11· · · ·A.· · ·Yes.
12· · · ·Q.· · ·Do you know the results of that investigation?
13· · · ·A.· · ·They found an electric short, Dick Simon did,
14· ·in the old barn.
15· · · ·Q.· · ·I forgot to ask you earlier, how often -- when
16· ·you were applying manure to the fields, how often would
17· ·you apply the manure?
18· · · ·A.· · ·I stated earlier it was around -- every six
19· ·months or so.
20· · · ·Q.· · ·Every -- okay.
21· · · ·A.· · ·The best I can remember.· You're talking about
22· ·something that is 34 years ago.
23· · · ·Q.· · ·How did you -- how did you dispose of dead
24· ·hogs when you had a hog operation?
25· · · ·A.· · ·Called National Byproducts.
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·1· · · ·Q.· · ·What did they do?
·2· · · ·A.· · ·Come and got the hogs.
·3· · · ·Q.· · ·Okay.
·4· · · ·A.· · ·My death loss were not very high because the
·5· ·hogs were not very crowded.· There wasn't that many that
·6· ·you could watch real close.
·7· · · ·Q.· · ·Would you consider any aspect of your farming
·8· ·operation, your hog farm, to be a nuisance?
·9· · · ·A.· · ·Turned out, yes.
10· · · ·Q.· · ·Okay.· Describe that.
11· · · ·A.· · ·Conversation with my wife afterwards.· You
12· ·know, she asked me not to do that again and to stay away
13· ·from it because she felt like it affected her health, and
14· ·I did not know that.
15· · · ·Q.· · ·Was that your current wife, Janet, or was it
16· ·Jean?
17· · · ·A.· · ·Jean.
18· · · ·Q.· · ·Did you ever get any complaints from neighbors
19· ·regarding smell?
20· · · ·A.· · ·Not that I recall, no.
21· · · ·Q.· · ·Do you remember or had you ever spoke with the
22· ·Lannons while you were operating your hog farm?
23· · · ·A.· · ·Oh, some.
24· · · ·Q.· · ·Did they complain about hog smells?
25· · · ·A.· · ·Not that I remember, no.
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·1· · · ·Q.· · ·Was the reason that you stopped farming
·2· ·because your wife, Jean, asked you to?
·3· · · ·A.· · ·That, plus the fact that we just had a
·4· ·devastating loss.· The fire.
·5· · · ·Q.· · ·The fire.
·6· · · ·A.· · ·I don't think I raised another hog after that.
·7· ·I know I didn't.
·8· · · ·Q.· · ·How about cattle; did you continue to raise
·9· ·cattle?
10· · · ·A.· · ·Yes.
11· · · ·Q.· · ·Where did you raise the cattle at?· Is it down
12· ·--
13· · · ·A.· · ·425, down by Bill Silos.
14· · · ·Q.· · ·South of your residence?
15· · · ·A.· · ·Yes.
16· · · ·Q.· · ·Did you ever raise any cattle up by your
17· ·residence at all?
18· · · ·A.· · ·Maybe as the kids were younger, three or four
19· ·4H calves would be all.· Most of the work there was baled
20· ·hay.
21· · · ·Q.· · ·Any other animals that you raised up by your
22· ·residence?
23· · · ·A.· · ·A donkey.
24· · · ·Q.· · ·Anything else?
25· · · ·A.· · ·You're not going to ask what I did with the

Martin Richard Himsel, Vol. I
May 18, 2016

Connor Reporting
www.connorreporting.com

317.236.6022

53 to 56
Martin Richard Himsel, Vol. I

May 18, 2016

Connor Reporting
www.connorreporting.com

317.236.6022
YVer1f

App. 79



93

·1· · · ·Q.· · ·When was that built?
·2· · · ·A.· · ·I built that in 1960 for my dad.
·3· · · ·Q.· · ·What's that used for?
·4· · · ·A.· · ·Hay.
·5· · · ·Q.· · ·More hay.
·6· · · ·A.· · ·Miscellaneous storage.
·7· · · ·Q.· · ·Any other buildings?
·8· · · ·A.· · ·That's it.
·9· · · ·Q.· · ·Okay.· Do you currently have any animals on
10· ·your property?
11· · · ·A.· · ·No.
12· · · ·Q.· · ·You said you had a horse there last year?
13· · · ·A.· · ·Year, year-and-a-half ago and it died; 28
14· ·years old or some such thing.
15· · · ·Q.· · ·Were you taking care of the horse or was that
16· ·something that the owner would come?
17· · · ·A.· · ·Owner took care of it.
18· · · ·Q.· · ·When did you move back into that house again?
19· · · ·A.· · ·On -- I think late in the year of 1994.
20· · · ·Q.· · ·Did you purchase the home?
21· · · ·A.· · ·Yes.
22· · · ·Q.· · ·Who did you purchase it from?
23· · · ·A.· · ·The estate.· I had purchased the home in 1997
24· ·from the estate.· I had purchased it, plus it was also
25· ·partial agreement that the rest of the heirs took the
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·1· ·rest of the farm, and I took that, plus I paid a little
·2· ·bit of mortgage on it.
·3· · · ·Q.· · ·How much did you essentially pay for the home,
·4· ·for the acreage that you have there?
·5· · · ·A.· · ·Around $80,000, but that was before the one
·6· ·barn was built.
·7· · · ·Q.· · ·In 1997, how many acres were you acquiring?
·8· · · ·A.· · ·26.7.
·9· · · ·Q.· · ·Was there any other land around the home that
10· ·you acquired at that time?
11· · · ·A.· · ·No.
12· · · ·Q.· · ·Do you have any pets?
13· · · ·A.· · ·Beg your pardon?
14· · · ·Q.· · ·Do you have any pets?
15· · · ·A.· · ·One, two cats.
16· · · ·Q.· · ·Two cats.· Are they indoor animals?
17· · · ·A.· · ·No.
18· · · ·Q.· · ·Okay.· Barn cats?
19· · · ·A.· · ·Nuisance cats.
20· · · · · · · You got to have cats.· That will keep the mice
21· ·down.
22· · · ·Q.· · ·I'll have you take a look at Exhibit 6 again,
23· ·okay.· Can you pull that out.· That's the map.
24· · · · · · · Mr. Himsel, you've essentially spent your
25· ·entire life -- you've lived your entire life out in this
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·1· ·area; correct?
·2· · · ·A.· · ·Yes.
·3· · · ·Q.· · ·Okay.· When you were growing up, the location
·4· ·where the 4/9 Livestock barns are currently located, what
·5· ·was that land used for?
·6· · · ·A.· · ·Farming.
·7· · · ·Q.· · ·Has that land been used for anything other
·8· ·than farming during your lifetime?
·9· · · ·A.· · ·No.
10· · · ·Q.· · ·Do you know roughly how far the nearest town
11· ·is from your home?
12· · · ·A.· · ·Five-and-a-half miles.
13· · · ·Q.· · ·What is the nearest town?
14· · · ·A.· · ·North Salem.
15· · · ·Q.· · ·Do you know approximately how far the nearest
16· ·residential subdivision is from your home?
17· · · ·A.· · ·Two miles.
18· · · ·Q.· · ·In which direction?
19· · · ·A.· · ·Southeast.
20· · · ·Q.· · ·The land where the 4/9 Livestock barns are
21· ·located; you said that that's been farming land your
22· ·entire life.· What type of uses has it been used for?
23· · · ·A.· · ·Well, I'll just say rotating crops, corn,
24· ·soybeans, wheat, oats, probably had a year or two of hay
25· ·in it when old Bill Wilder had it.
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·1· · · ·Q.· · ·How far is the 4/9 barns from your current
·2· ·residence?
·3· · · ·A.· · ·1600 feet.
·4· · · ·Q.· · ·How did you determine that?
·5· · · ·A.· · ·County map.
·6· · · ·Q.· · ·Can you see their -- the barns from your
·7· ·house?
·8· · · ·A.· · ·Yes.
·9· · · ·Q.· · ·Do you know what -- are there any fields
10· ·surrounding your property that 4/9 uses to land-apply
11· ·manure?
12· · · ·A.· · ·No.
13· · · ·Q.· · ·There are no fields around your house that
14· ·they use --
15· · · ·A.· · ·Not around my house, but they are within just
16· ·a few feet.· Property line.
17· · · ·Q.· · ·Okay.· Well, are -- let me ask it this way:
18· ·On this map, are there any fields -- can you identify any
19· ·fields where 4/9 applies manure?
20· · · ·A.· · ·Yes.
21· · · ·Q.· · ·Okay.· Why don't you do that for me.· Why
22· ·don't you either draw a square around them or circle
23· ·them, and mark them with 4/9 application.
24· · · ·A.· · ·(The witness marked the exhibit.)· That's the
25· ·best I can determine.
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·1· ·the Hardens applying manure to that property?
·2· · · ·A.· · ·No.
·3· · · ·Q.· · ·Why is that?
·4· · · ·A.· · ·Good operators.
·5· · · ·Q.· · ·Is it because they knife the manure in?
·6· · · ·A.· · ·Yes.
·7· · · ·Q.· · ·You would agree that knifing manure in
·8· ·eliminates or reduces the smell of the manure?
·9· · · ·A.· · ·If it's covered good, I would assume.
10· · · ·Q.· · ·How about back when you owned the residence up
11· ·by 350 and 425, did you lease any property up there to
12· ·any farmers ever?
13· · · ·A.· · ·No.
14· · · ·Q.· · ·Okay.· So, the only farmers that you ever
15· ·leased any land to are the Hardens?
16· · · ·A.· · ·Yes.
17· · · ·Q.· · ·Have you ever sold any land that you owned to
18· ·a farmer?
19· · · ·A.· · ·Yes.
20· · · ·Q.· · ·Okay.· Who did you sell to?
21· · · ·A.· · ·Harden.
22· · · ·Q.· · ·Okay.· Which one?
23· · · ·A.· · ·John.
24· · · ·Q.· · ·Is there a John Jr. and a John Sr.?
25· · · ·A.· · ·I think John Sr. is dead.
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·1· · · ·Q.· · ·Okay.· When did you sell the farm -- land to
·2· ·the Hardens?
·3· · · ·A.· · ·Around 2000.
·4· · · ·Q.· · ·What land did you sell to them?
·5· · · ·A.· · ·Oh, the -- basically the 132 acres around my
·6· ·farm.
·7· · · ·Q.· · ·To the west of your farm?
·8· · · ·A.· · ·To the west, to the south, and to the east.
·9· · · ·Q.· · ·Okay.· Is that some of the land that they're
10· ·leasing from you now, or --
11· · · ·A.· · ·No, I -- the only ground they're leasing from
12· ·me is ground that I own.
13· · · ·Q.· · ·Okay.· How many acres did you sell?
14· · · ·A.· · ·132.
15· · · ·Q.· · ·How much did you receive for that?
16· · · ·A.· · ·I don't remember.· I sold it because I had
17· ·bought it from the estate, and I had a high interest
18· ·rate, and it just wasn't going to pay off for me.
19· · · · · · · So, we sold the ground and basically just
20· ·recovered expenses of selling it.· Get out from under it.
21· · · ·Q.· · ·Did you have the ground appraised before you
22· ·sold it?
23· · · ·A.· · ·I'm sure we did.
24· · · ·Q.· · ·Do you recall who appraised it for you?
25· · · ·A.· · ·A professional appraiser out of Lafayette.  I
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·1· ·can't remember his name.
·2· · · ·Q.· · ·Do you recall what the appraised value was at
·3· ·that time?
·4· · · ·A.· · ·I cannot.
·5· · · ·Q.· · ·Do you recall selling it for approximately the
·6· ·price that it appraised for?
·7· · · ·A.· · ·Yes.
·8· · · ·Q.· · ·Back to the leasing of the property to the
·9· ·Hardens.· How much do you receive from the Hardens per
10· ·acre?
11· · · ·A.· · ·I think it's around $100 an acre because it's
12· ·cut up.· That was my -- that was my goal was to -- hoping
13· ·they would improve it, which they have.· They've -- the
14· ·only agreement I had with John Harden was respect me, and
15· ·he's done that very well.
16· · · ·Q.· · ·How did you determine the $100-per-acre price?
17· · · ·A.· · ·I felt like at that time that was probably
18· ·below what the going rate was; but for what I had, that
19· ·was probably sufficient because it was cut up, meaning he
20· ·had to move around.
21· · · ·Q.· · ·Yeah.
22· · · ·A.· · ·If wasn't all one big area.
23· · · ·Q.· · ·Did you have -- did you have an appraisal done
24· ·at that time to give you a sense of what the value was?
25· · · ·A.· · ·I probably asked around, a farmer or two, what
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·1· ·he paid for ground; but, you know, basically it.
·2· · · ·Q.· · ·When you sold the farmland to John Harden, did
·3· ·you put any restrictions on how he could use it?
·4· · · ·A.· · ·No.
·5· · · ·Q.· · ·Is that the land that he's applied manure to
·6· ·that you were referencing earlier?
·7· · · ·A.· · ·Yes.
·8· ·(Deposition Exhibit 13, Warranty deed, was marked for
·9· ·identification.)
10· · · ·Q.· · ·You've been handed Deposition Exhibit No. 13.
11· ·Could you take a look at that.· It appears to be a
12· ·warranty deed that's dated around January of 1992.· Do
13· ·you see that?
14· · · ·A.· · ·No.
15· · · ·Q.· · ·Okay.· If you look at -- if you look down here
16· ·at the bottom where it says, "In witness where" -- about
17· ·the middle.· It says, "In witness wherefore grantor has
18· ·executed this 30th day of January, 1992."· Do you see
19· ·that?
20· · · ·A.· · ·I don't have any idea what this is.
21· · · ·Q.· · ·Well, that's what I was going to ask you.
22· · · · · · · It appears to be a warranty deed from -- you
23· ·are Martin Richard Himsel?
24· · · ·A.· · ·Oh, yeah.· I remember now.
25· · · ·Q.· · ·Okay.· Tell me what this is.
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·1· · · ·Q.· · ·I apologize.· I don't mean to be rude.· If we
·2· ·speak over each other, it's going to make for a muddled
·3· ·transcript; so if I can finish, that would be best, and
·4· ·I'll try to let you finish, and if I'm not letting you
·5· ·finish, I'm sure your counsel will let me know.
·6· ·(Deposition Exhibit 19, amendment to listing contract,
·7· ·was marked for identification.)
·8· · · ·Q.· · ·All right.· Let's mark this as 19.
·9· · · · · · · Before we get into 19, let me ask you this:
10· ·Is your home currently listed for sale?
11· · · ·A.· · ·No.
12· · · ·Q.· · ·It's not?· Is there a sign out -- or has there
13· ·been a sign out recently listing your home for sale?
14· · · ·A.· · ·No.
15· · · ·Q.· · ·Okay.· Are you intending on selling your home
16· ·anytime soon?
17· · · ·A.· · ·No.
18· · · ·Q.· · ·Why not?
19· · · ·A.· · ·Never thought about it.
20· · · ·Q.· · ·Okay.· All right.
21· · · · · · · Exhibit No. 19 --
22· · · ·A.· · ·Well, why you ask me a question like that, why
23· ·not?
24· · · ·Q.· · ·Well, I -- I get to ask the questions.
25· · · · · · · Exhibit No. 19 is titled amendment to listing
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·1· ·contract.· Do you see that?
·2· · · ·A.· · ·Yes.
·3· · · ·Q.· · ·Okay.· The date on that is July 8, 2013.· And
·4· ·then it says, "This amendment is attached to and made a
·5· ·part of listing contract dated May 3, 2013."· I'm sorry.
·6· ·I said -- yeah, May 3, 2013.
·7· · · · · · · Did you have your property listed at any time
·8· ·prior to May of 2013?
·9· · · ·A.· · ·No.
10· · · ·Q.· · ·Okay.· When did this listing contract run out?
11· · · ·A.· · ·Apparently last fall sometime -- or 2013 in
12· ·the fall.
13· · · ·Q.· · ·Okay.· Okay.· Why do you say that?
14· · · ·A.· · ·Because he come to me and said there's no way
15· ·I can sell the property.
16· · · ·Q.· · ·You said he.· That's -- who is that?
17· · · ·A.· · ·Pat Plough.
18· · · ·Q.· · ·So, it says on line 10, listing price changed
19· ·from 320 to 300,000.
20· · · · · · · First of all, how did you come to the $320,000
21· ·number?
22· · · ·A.· · ·I'm sure that's what the Realtor told me at
23· ·that time, you know, with the hog barns going in, that
24· ·hopefully we could get it sold and get out of there.
25· · · ·Q.· · ·Okay.· I think earlier today when Mr. Park was
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·1· ·questioning you, you had mentioned that you thought your
·2· ·property was worth -- well, the line of questioning was,
·3· ·has the value of your property decreased.· You said the
·4· ·value has decreased tremendously.· You were asked how
·5· ·much and you said over $400,000.
·6· · · · · · · Do you believe that your property was worth
·7· ·$400,000 at any point in time?
·8· · · ·A.· · ·Yes, I do.
·9· · · ·Q.· · ·Okay.· How do you -- what do you base that on?
10· · · ·A.· · ·Previous appraisal done by another company,
11· ·and they appraised it at $407,000, and since then, it --
12· ·I believe that there's a value in dividing the property
13· ·into three different pieces of property that would make
14· ·it more valuable.· That's what I based that upon.
15· · · · · · · Not many people can get financing for 26.7
16· ·acres.
17· · · ·Q.· · ·So, you said a previous appraisal done by
18· ·another company.
19· · · · · · · When was this appraisal done?
20· · · ·A.· · ·Around 2005, 2006.
21· · · ·Q.· · ·Who was the company?
22· · · ·A.· · ·It was through C.M. Bottama.
23· · · ·Q.· · ·Was it appraised at $407,000 for three
24· ·separate parcels?
25· · · ·A.· · ·No, one parcel divided together.· And I think

124

·1· ·the only reason we did that is because I said that I
·2· ·should have said at that time and used my head.· You
·3· ·know, in the last year or two years ago, when I was
·4· ·talking to people, they said, well, there's no way they
·5· ·could get a mortgage for that kind of property and that,
·6· ·you know, the best thing to do is to divide it, and you
·7· ·know, I know there's two or three different places there
·8· ·where it could be divided, and be more valuable.
·9· · · ·Q.· · ·If it would be divided, would those separate
10· ·parcels be -- how is it zoned?· Is it zoned...
11· · · ·A.· · ·I assume it's zoned agricultural residential.
12· ·I have no idea.
13· · · ·Q.· · ·Okay.
14· · · ·A.· · ·I just don't get into that part of it.
15· · · ·Q.· · ·When you had the appraisal done in 2005-2006,
16· ·what was the purpose of the appraisal; why did you have
17· ·it done?
18· · · ·A.· · ·Just to see what the value of it was at that
19· ·time.· Things were pretty -- were going pretty good at
20· ·that time, and land prices were up, and we decided not to
21· ·sell.
22· · · ·Q.· · ·How are land prices for farmland in Hendricks
23· ·County now compared to what they were back in 2005-2006
24· ·when the appraisal was done?
25· · · ·A.· · ·I would think they're up, but I haven't got
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·1· ·it?
·2· · · ·A.· · ·I don't -- I -- we might have read it to her,
·3· ·but I don't really think that I heard anything from her
·4· ·about it.
·5· · · ·Q.· · ·Did you draft this letter?
·6· · · ·A.· · ·Janet and I did.
·7· · · ·Q.· · ·Okay.· Did you have any help?
·8· · · ·A.· · ·No.
·9· · · ·Q.· · ·Okay.· The letter was sent on January 20,
10· ·2015, or it's dated that; correct?
11· · · ·A.· · ·Right.
12· · · ·Q.· · ·Why did you send the letter -- this letter at
13· ·that time?
14· · · ·A.· · ·Because I felt like we needed to tell them our
15· ·problems and ask them to cease operation.
16· · · ·Q.· · ·If you look at the second paragraph, the first
17· ·sentence there -- or I'm sorry, the second sentence, it
18· ·says, "Because of your hog operation, Janet and I are now
19· ·constantly coughing and have sore throats."
20· · · · · · · Have you seen a physician for that?
21· · · ·A.· · ·No.
22· · · ·Q.· · ·We'll get into it tomorrow, but I'll ask you
23· ·anyways; has Janet seen a physician for that?
24· · · ·A.· · ·Yes.· I think she did.
25· · · ·Q.· · ·What physician?
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·1· · · ·A.· · ·Dr. Jones.
·2· · · · · · · · ·MS. FERRARO:· And I'm just going to object
·3· ·as to relevance.· We haven't raised a claim for medical
·4· ·injuries in this case.
·5· · · ·Q.· · ·Mr. Himsel, are you planning to make any
·6· ·claims for medical expenses or personal injury related to
·7· ·the 4/9 hog farm?
·8· · · ·A.· · ·I don't know.
·9· · · ·Q.· · ·Well, your counsel says that you haven't
10· ·raised them to date; is that your understanding?
11· · · ·A.· · ·Yes.
12· · · ·Q.· · ·Okay.· Do you have any intention of raising
13· ·them?
14· · · ·A.· · ·I just -- I know I'm not healthy.· I don't
15· ·know.
16· · · ·Q.· · ·Where's Dr. Jones located at?
17· · · ·A.· · ·Danville Community -- Hendricks County
18· ·Community Hospital.
19· · · ·Q.· · ·Okay.· In the next sentence it says, "It's so
20· ·bad she had to move out."
21· · · · · · · When did Janet move out?
22· · · ·A.· · ·I think it was within a few days after we
23· ·started smelling the hogs.
24· · · ·Q.· · ·Well, when did you start smelling the hogs?
25· · · ·A.· · ·Seems like it was the first week in October of
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·1· ·2013.
·2· · · ·Q.· · ·You said earlier that she comes back, sounds
·3· ·like, on the weekends, Friday evening through Sunday
·4· ·evening.· How long has she been doing that?
·5· · · ·A.· · ·Well, it's not consistent.· Depends on what's
·6· ·going on at the house or what we got going on someplace
·7· ·else.· We have an extremely large family, and you know,
·8· ·we do try to keep up visiting them since they can't visit
·9· ·us; so, you know, I would say it's fairly consistently.
10· · · ·Q.· · ·Okay.· Do you recall the approximate time
11· ·frame that her doctor -- was it Dr. Jones that advised
12· ·her to limit her exposure?
13· · · ·A.· · ·That's what she told me.
14· · · ·Q.· · ·Do you recall the time frame when this
15· ·occurred?
16· · · ·A.· · ·I would say it was right around -- a little
17· ·before this.
18· · · ·Q.· · ·By this --
19· · · ·A.· · ·I would say, you know, I think it was very
20· ·close to the time that the operation went into effect and
21· ·she started --
22· · · ·Q.· · ·Okay.
23· · · ·A.· · ·-- you know, started having problems, and I
24· ·can recall her saying to me that you cannot survive under
25· ·these conditions, is what she told me.
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·1· · · ·Q.· · ·She told you that you could not survive under
·2· ·those conditions?
·3· · · ·A.· · ·Dr. Jones told her that you cannot survive
·4· ·under these conditions.
·5· · · ·Q.· · ·In the third paragraph, it says, that "We've
·6· ·listed our property."
·7· · · · · · · Do you see that?· It's the second line in the
·8· ·third paragraph.
·9· · · ·A.· · ·Yes.
10· · · ·Q.· · ·Is that -- tell me who that is that you listed
11· ·with?
12· · · ·A.· · ·That was listed with a guy by the name of Pat
13· ·Plough from Brownsburg.
14· · · ·Q.· · ·Okay.· Was the property listed -- I'm a little
15· ·unclear.· Was the property listed around the date of this
16· ·letter as well?
17· · · ·A.· · ·The property was listed in 2013.
18· · · ·Q.· · ·Okay.· At the time of this letter was the
19· ·property listed?
20· · · ·A.· · ·No.
21· · · ·Q.· · ·Same line.· You refer to it as a hog factory.
22· ·Why do you call it a hog factory?
23· · · ·A.· · ·Because that's what it is.
24· · · ·Q.· · ·Okay.· Well, when does a farm become a
25· ·factory, in your opinion?
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·1· ·keep referring to, that was involved in that, was never
·2· ·there.· That was nothing to do with that.· You're talking
·3· ·about something that happened almost 40 years ago.
·4· · · ·Q.· · ·The Hendricks County Co-Op's ownership of the
·5· ·hogs on your farm didn't constitute substantial control
·6· ·of your farm; correct?
·7· · · ·A.· · ·I don't think so, no.
·8· · · ·Q.· · ·Okay.· Do you have any firsthand knowledge of
·9· ·the arrangement between Co-Alliance and 4/9 Livestock?
10· · · ·A.· · ·Only what they produced for us, which says
11· ·they own the hogs and provide the feed, and that's it.
12· · · ·Q.· · ·Do you consider the 4/9 farm to be a nuisance?
13· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
14· ·conclusion.· You can answer to the extent you understand
15· ·that question.
16· · · ·A.· · ·What do you -- what's the definition of
17· ·nuisance?
18· · · ·Q.· · ·Well, okay.· We'll break this down.
19· · · · · · · Has the 4/9 farm impacted your health in any
20· ·way?
21· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a
22· ·medical opinion.
23· · · ·Q.· · ·Your counsel didn't instruct you not to answer
24· ·the question, so you're free to answer the question.
25· · · ·A.· · ·I think it has.
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·1· · · ·Q.· · ·Okay.· Describe that.
·2· · · ·A.· · ·I don't feel good.· I don't sleep good.· My
·3· ·eyes burn all the time when I'm outside around it.
·4· · · ·Q.· · ·Have you seen a physician for these things?
·5· · · ·A.· · ·I had.
·6· · · ·Q.· · ·What's the name of the physician?
·7· · · ·A.· · ·Dr. Lovall.
·8· · · ·Q.· · ·Spell that for me.
·9· · · ·A.· · ·L-O-V-A-L-L.
10· · · ·Q.· · ·Where is Dr. Lovall located?
11· · · ·A.· · ·Danville.
12· · · ·Q.· · ·When did you see Dr. Lovall for this; is he
13· ·your family physician?
14· · · ·A.· · ·Yes.
15· · · ·Q.· · ·Primary care physician?
16· · · ·A.· · ·Yes.
17· · · ·Q.· · ·When did you see him for these things?
18· · · ·A.· · ·The last time was three weeks ago, and I got
19· ·an appointment next week with him.
20· · · ·Q.· · ·Has Dr. Lovall ever said that any of your
21· ·conditions are directly related to the 4/9 CAFO?
22· · · ·A.· · ·No, but he looks on records that says, when
23· ·did this come about.
24· · · ·Q.· · ·Have you had any diagnosis from Dr. Lovall
25· ·that says why your eyes are burning?
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·1· · · ·A.· · ·No.
·2· · · ·Q.· · ·Any diagnosis as to why you're not sleeping
·3· ·good?
·4· · · ·A.· · ·Stress.
·5· · · ·Q.· · ·Has the 4/9 CAFO destructed your use of the
·6· ·property?
·7· · · ·A.· · ·Yes.
·8· · · ·Q.· · ·How so?
·9· · · ·A.· · ·None of the grandkids want to come and play
10· ·there because of the smell.· We don't get to sit outside
11· ·on our patios or anything anymore.· As a matter of fact,
12· ·we finally just sold the furniture.
13· · · ·Q.· · ·Which grandkids no longer come?
14· · · ·A.· · ·One of them come last summer, and him and his
15· ·mother stayed a half hour.· He went to his mommy and
16· ·said, "I can't stand this smell," and my daughter said,
17· ·"I'm sorry, Dad, but we're going to leave and go stay
18· ·with Mom."· And never come back out.
19· · · ·Q.· · ·Which child was that?
20· · · ·A.· · ·Hugo.
21· · · ·Q.· · ·Is that the name of the grandchild?
22· · · ·A.· · ·Yes.
23· · · ·Q.· · ·Okay.· Is that -- is Hugo -- which one of your
24· ·children is Hugo a child of?
25· · · ·A.· · ·Angela.

248

·1· · · ·Q.· · ·Any other grandkids that have come out and
·2· ·refused to stay?
·3· · · ·A.· · ·Yes.
·4· · · ·Q.· · ·Okay.· Tell me about that.
·5· · · ·A.· · ·Son, Richard, from Lima, Ohio.
·6· · · ·Q.· · ·When did that occur?
·7· · · ·A.· · ·That occurred in the early part of '14.· The
·8· ·two children -- they stayed maybe two hours and they
·9· ·said, we just got to go, Hon.· And they left.
10· · · ·Q.· · ·Any other instances where your grandkids or
11· ·your children would leave?
12· · · ·A.· · ·That's the main ones.· The oldest boys left,
13· ·they tell you, too, because of the smell and he was
14· ·usually in a hurry anyway, because he come Sunday
15· ·afternoon and he had to get back to Fort Wayne; so, it
16· ·was a combination of things.
17· · · ·Q.· · ·How often would your children visit you in --
18· ·let's say, 2012, prior to the construction of the farm?
19· · · ·A.· · ·Four or five times a year.· The oldest boy,
20· ·maybe eight or nine.
21· · · ·Q.· · ·Who would visit you four or five times per
22· ·year?
23· · · ·A.· · ·Angela and Richard.
24· · · ·Q.· · ·Your oldest would visit approximately eight
25· ·times?
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·1· · · ·A.· · ·I think there is, but I don't know.
·2· · · ·Q.· · ·Okay.
·3· · · ·A.· · ·I've heard that the marginal of income, it's
·4· ·expensive, but I don't know.
·5· · · ·Q.· · ·Do you know the names of any products?
·6· · · ·A.· · ·Wang.· No.
·7· · · ·Q.· · ·Other than Wang.
·8· · · ·A.· · ·No, I do not.
·9· · · ·Q.· · ·When 4/9 has land-applied its manure, has any
10· ·of that manure migrated onto your property?
11· · · ·A.· · ·I don't know.· I don't think so.
12· · · ·Q.· · ·All right.· Your complaint asserts a claim for
13· ·trespass, and I'm curious as to what you believe has
14· ·trespassed onto your property?
15· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
16· ·conclusion.· You can answer to the extent that you know.
17· · · ·A.· · ·I don't know.· The smell.
18· · · ·Q.· · ·Anything other than the smell that's
19· ·trespassed onto your property?
20· · · ·A.· · ·Foul, unfresh air, but they go together.
21· · · ·Q.· · ·Okay.· You're not claiming that any manure has
22· ·trespassed onto your property?
23· · · ·A.· · ·No.
24· · · ·Q.· · ·Okay.· What's the damage that you claim has
25· ·been caused by the trespass?
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·1· · · · · · · · ·MS. FERRARO:· Objection.· Legal conclusion,
·2· ·but you can answer.
·3· · · ·A.· · ·The smell is the big thing.
·4· · · ·Q.· · ·Okay.· Is it anything different than the
·5· ·enjoyment of your property?
·6· · · · · · · · ·MS. FERRARO:· Other than what he has
·7· ·testified to?· He testified about not being able to sleep
·8· ·at night.
·9· · · · · · · · ·MR. EMENHISER:· Counsel, do you have an
10· ·objection?
11· · · · · · · · ·MS. FERRARO:· Yes.· Asked and answered, and
12· ·misleading question.
13· · · · · · · · ·MR. EMENHISER:· Let me rephrase my
14· ·question.
15· ·BY MR. EMENHISER:
16· · · ·Q.· · ·Is there anything different, or other than the
17· ·smell, that you claim has trespassed onto your property?
18· · · · · · · · ·MS. FERRARO:· Asked and answered.· You can
19· ·answer again.
20· · · ·A.· · ·Again, no.
21· · · ·Q.· · ·Okay.
22· · · · · · · · ·MR. EMENHISER:· It is 4:50.· I'm at a point
23· ·where I got a little bit to go yet, but I know you've got
24· ·some.· I'm getting into a new section.· So --
25· · · · · · · · ·MS. FERRARO:· Okay.
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·1· · · · · · · · ·MR. EMENHISER:· If we wanted to wrap this
·2· ·up at 5:00, this might be a good breaking point.
·3· · · · · · · · ·MS. FERRARO:· Okay.· Sounds good.
·4· · · · · · · · ·MR. EMENHISER:· Okay?
·5· · · · · · · · ·MS. FERRARO:· Yes.
·6· · · · · · · · ·THE VIDEOGRAPHER:· This ends volume one of
·7· ·the deposition of Martin Richard Himsel.· We are off the
·8· ·record.· The time is 4:48 p.m.
·9· ·(RECESS, 4:48 p.m.)
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·1· · · · · · · · ·CERTIFICATE OF COURT REPORTER

·2· · · ·I, Marjorie Peters, Registered Merit Reporter,

·3· ·Certified Realtime Reporter, before whom the foregoing

·4· ·deposition was taken, do hereby certify that the witness

·5· ·was placed under oath according to the law; that the

·6· ·foregoing transcript is a true and correct record of the

·7· ·testimony given; that said testimony was taken by me
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·9· ·under my direction and that I am neither counsel for,

10· ·related to, nor employed by any of the parties to this

11· ·case and have no interest, financial or otherwise, in its

12· ·outcome.

13· · · · · · · I further certify that signature was not

14· ·waived by the witness.

15· · · · · · · I, Joanne Connor, Notary Public in the State

16· ·of Indiana, do hereby certify that the witness was placed
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18· · · · · · · IN WITNESS WHEREOF, I have hereunto set my

19· ·hand and affixed my seal this· · day of· · · · · ·, 2016.
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·1· · · · · · · · · · ·P R O C E E D I N G S
·2· · · · · · · · ·THE VIDEOGRAPHER:· This begins disk number
·3· ·one, volume two, of the video deposition of Martin
·4· ·Richard Himsel taken in the case of Martin Richard
·5· ·Himsel, et al. versus Samuel Himsel, et al.· Today's date
·6· ·is May 19, 2016 and the local time is 9:16 a.m.
·7· · · · · · · · ·Mr. Himsel, would you raise your right
·8· ·hand, please.
·9· · · · · · · · · · MARTIN RICHARD HIMSEL,
10· ·a witness, having been first duly sworn, was examined and
11· ·testified as follows:
12· · · · · · · · · · · · ·EXAMINATION
13· ·BY MR. EMENHISER:
14· · · ·Q.· · ·Mr. Himsel, thank you for coming back.· I want
15· ·to get right into it.· With regard to the 4/9 farm, are
16· ·there -- other than the smell, is there anything else
17· ·that you find objectionable that you attribute to the 4/9
18· ·farm?
19· · · ·A.· · ·Yes.
20· · · · · · · · ·MS. FERRARO:· I'm just going to object to
21· ·the extent that this question has been asked and
22· ·answered.· You may again answer.
23· · · ·Q.· · ·Tell me -- tell me, in addition to the smell,
24· ·what else you find objectionable from the 4/9 farm?
25· · · ·A.· · ·To me, personally, it causes tremendous eye
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·1· ·irritation.· I go back and have drops put in my eyes that
·2· ·my eye doctor had given me.· It just won't go away.· It
·3· ·takes some time for that to happen.· Usually, I end up
·4· ·stopping what I'm doing and going back into the house to
·5· ·try to get relief for my eyes.
·6· · · · · · · I have experienced some headache and nausea
·7· ·from it.· Just a constant -- constant smell of whatever
·8· ·those ingredients that we've covered within the testimony
·9· ·yesterday causes me just headache, nausea if I stay out
10· ·for a long period of time.
11· · · · · · · Just after a while, you just -- you just
12· ·constantly -- it gets on the nostrils of your nose.· You
13· ·go -- I have to usually end up going into the house.· And
14· ·before I can get any relief, I have to take a rag and
15· ·wash off my nostrils and my nose.· I have done that many,
16· ·many, many, many times.
17· · · · · · · When I mow my grass, I do wear a mask over my
18· ·face so I can -- I have a very large yard that I'm very
19· ·proud of, and up until this year kept very well
20· ·manicured, and I just have to stay with it to get it done
21· ·and try to work through the best I can.
22· · · ·Q.· · ·Other than the items that you've identified
23· ·there as well as the smell, anything else from the 4/9
24· ·farm that you find objectionable?
25· · · ·A.· · ·The whole thing objectionable -- you know,
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·1· ·causes me stress constantly.· When you smell it, you
·2· ·constantly wonder what's going to happen to you, what's
·3· ·going to happen to your property that you all this time
·4· ·had used as probably a retirement plan.
·5· · · · · · · You hear many cases of people saying, you
·6· ·don't have a chance.· They're going to win over you.
·7· ·They're big money.· You know, you just -- you have to
·8· ·have that constant fight in you to continue.
·9· · · ·Q.· · ·Okay.· Mr. Himsel, prior to the construction
10· ·of the hog barns at the 4/9 farm, that land was used for
11· ·growing crops as far back as you can remember, correct?
12· ·Your entire life, in fact, right?
13· · · ·A.· · ·Yes.
14· · · ·Q.· · ·Okay.· And prior to the construction of the
15· ·hog barns on that property, were there any conditions on
16· ·that property that were causing any injuries to your
17· ·health?
18· · · ·A.· · ·No.
19· · · ·Q.· · ·Okay.· Prior to the construction of the hog
20· ·barns, were there any conditions on that property where
21· ·the 4/9 barns are now located that you considered
22· ·indecent or offensive to your senses?
23· · · ·A.· · ·No.
24· · · ·Q.· · ·Okay.· Prior to the construction of the hog
25· ·barns, were there any conditions on the property that
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·1· ·obstructed the use of your property?
·2· · · ·A.· · ·No.
·3· · · ·Q.· · ·Were there -- prior to the construction of the
·4· ·hog barns, were there any conditions on that property
·5· ·that interfered with your property or your style of
·6· ·living?
·7· · · ·A.· · ·No.
·8· · · ·Q.· · ·If you could take out -- well, before I have
·9· ·you look at Exhibit 39, let me ask you this:· And you
10· ·don't need to identify them by name, but can you tell me,
11· ·have you retained any experts or consulted with any
12· ·experts in this case?
13· · · ·A.· · ·Not yet.
14· · · ·Q.· · ·If you would take out Exhibit No. 39.· They're
15· ·right here, and I think they're in order.
16· · · · · · · Thank you.· If you could turn to numbered
17· ·paragraph 34, Mr. Himsel.· Let me know when you're there.
18· ·Paragraph 34 starts out, "The defendants' unreasonable
19· ·conduct," and that's what I want to ask you about.· Do
20· ·you have any examples of what you would consider
21· ·unreasonable conduct by Sam Himsel?
22· · · · · · · · ·MS. FERRARO:· I'm just going to object to
23· ·the extent that calls for a legal conclusion, but you can
24· ·answer to your lay understanding.
25· · · ·A.· · ·The only thing I would say is unreasonable
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·1· ·conduct is he picked a very poor location to build his
·2· ·hog factory.
·3· · · ·Q.· · ·Okay.· Do you have any examples of
·4· ·unreasonable -- what you would consider unreasonable
·5· ·conduct by Cory Himsel?
·6· · · · · · · · ·MS. FERRARO:· Same objection.· Calls for a
·7· ·legal conclusion.· You can answer.
·8· · · ·A.· · ·I basically think it's the same answer.
·9· · · ·Q.· · ·Okay.· Do you have any examples of
10· ·unreasonable -- what you would consider unreasonable
11· ·conduct by Clinton Himsel?
12· · · · · · · · ·MS. FERRARO:· Same objection.· Calls for a
13· ·legal conclusion.
14· · · ·A.· · ·Same as the other two.
15· · · ·Q.· · ·Okay.· With regard to Co-Alliance, who is also
16· ·a defendant in this case, what would you consider to be
17· ·unreasonable conduct on the part of Co-Alliance?
18· · · · · · · · ·MS. FERRARO:· Same objection.· Calls for a
19· ·legal conclusion.
20· · · ·A.· · ·I read a paragraph in the letter that he wrote
21· ·that was accompanied with the application, and I didn't
22· ·think he was completely right -- I know he wasn't -- when
23· ·he mentioned that there was no homes within a half a mile
24· ·of his facilities, when in my opinion, there's nine.
25· · · · · · · So, I...
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·1· · · ·Q.· · ·In your answer there, you referenced "he."· Do
·2· ·you know the name of the person that you're talking
·3· ·about?
·4· · · ·A.· · ·Kevin Still.
·5· · · ·Q.· · ·Any other examples of conduct by Co-Alliance
·6· ·that you would consider unreasonable?
·7· · · · · · · · ·MS. FERRARO:· Continuing objection.· Calls
·8· ·for a legal conclusion.
·9· · · ·A.· · ·Not at this time.
10· · · ·Q.· · ·Okay.· Mr. Himsel, do you believe that the
11· ·defendants are operating the 4/9 farm in an illegal
12· ·manner?
13· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
14· ·conclusion.· You can answer.
15· · · ·A.· · ·I have no idea.
16· · · ·Q.· · ·Mr. Himsel, do you have a belief as to whether
17· ·the defendants are operating the farm in a careless or
18· ·irresponsible manner?
19· · · · · · · · ·MS. FERRARO:· Calls for a legal conclusion.
20· ·You can answer.
21· · · ·A.· · ·I have no idea.
22· · · ·Q.· · ·Do you have any firsthand knowledge that the
23· ·farm -- 4/9 farm has done anything illegal?
24· · · · · · · · ·MS. FERRARO:· Asked and answered and calls
25· ·for a legal conclusion.
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·1· · · ·A.· · ·I have no idea.
·2· · · ·Q.· · ·Does that mean you have no firsthand knowledge
·3· ·that the farm has done something illegal?
·4· · · ·A.· · ·No.
·5· · · ·Q.· · ·That was a poor question.· When you said no --
·6· · · ·A.· · ·I --
·7· · · ·Q.· · ·Let me just restate the question.
·8· · · · · · · Do you have any firsthand knowledge that the
·9· ·farm has done something illegal?
10· · · · · · · · ·MS. FERRARO:· Same objection.
11· · · ·A.· · ·No.
12· · · ·Q.· · ·Do you have any firsthand knowledge that any
13· ·of the individual Himsel defendants have done anything
14· ·illegal?
15· · · · · · · · ·MS. FERRARO:· Asked and answered.· Calls
16· ·for a legal conclusion.
17· · · ·A.· · ·Restate the question.
18· · · ·Q.· · ·I'll read it.
19· · · · · · · Do you have any firsthand knowledge that any
20· ·of the individual Himsel defendants -- and by that, I
21· ·mean either, Sam, Cory, or Clinton -- have done anything
22· ·illegal?
23· · · ·A.· · ·Yes.
24· · · ·Q.· · ·Okay.· Tell me what information you have, what
25· ·firsthand knowledge.
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·1· · · ·A.· · ·That Sam took alcoholic beverages into high
·2· ·school activities.
·3· · · ·Q.· · ·Did that have anything to do with the
·4· ·operation of the 4/9 farm?
·5· · · ·A.· · ·That's not what you asked me.
·6· · · ·Q.· · ·Do you have any firsthand knowledge that any
·7· ·of the individual Himsel defendants, Sam, Cory or
·8· ·Clinton, have done anything illegal with regard to the
·9· ·operation of the farm?
10· · · ·A.· · ·You did not --
11· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
12· ·conclusion.· Asked and answered.
13· · · · · · · · ·MR. EMENHISER:· Well --
14· · · · · · · · ·MS. FERRARO:· You may answer.
15· · · · · · · · ·THE WITNESS:· That's not what you asked me.
16· ·BY MR. EMENHISER:
17· · · ·Q.· · ·I've now asked you that question.· If you
18· ·would like me to repeat it again, I will.
19· · · ·A.· · ·Yes.· I don't.
20· · · ·Q.· · ·You don't have any firsthand knowledge?
21· · · ·A.· · ·I stay completely away from anything they do,
22· ·so I don't know.
23· · · ·Q.· · ·Do you have any firsthand knowledge that
24· ·Co-Alliance has done something illegal with regard to the
25· ·operation of the hog farm?
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·1· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
·2· ·conclusion.
·3· · · ·A.· · ·I don't.
·4· · · ·Q.· · ·Do you have any firsthand knowledge that 4/9
·5· ·Livestock has done anything illegal with regard to the
·6· ·operation of the farm?
·7· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
·8· ·conclusion.
·9· · · ·A.· · ·I don't know.
10· · · ·Q.· · ·Do you have any firsthand knowledge that 4/9
11· ·Livestock has done something that is careless or
12· ·irresponsible with regard to the operation of the farm?
13· · · · · · · · ·MS FERRARO.· Objection.· Calls for a legal
14· ·conclusion.
15· · · ·A.· · ·I don't know.
16· · · ·Q.· · ·It's correct that you don't know, really,
17· ·anything about how 4/9 Livestock operates its farm?
18· · · · · · · · ·MS. FERRARO:· Objection.· Mischaracterizes
19· ·his testimony.
20· · · ·A.· · ·No.
21· · · ·Q.· · ·Let me restate it, just to make sure we're
22· ·getting this testimony correct.
23· · · · · · · Do you have any information, any firsthand
24· ·knowledge of how 4/9 Livestock operates its farm?
25· · · ·A.· · ·Yes.
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·1· · · ·Q.· · ·What firsthand knowledge do you have about 4/9
·2· ·Livestock's operations?
·3· · · ·A.· · ·That they could have used a deodorant to help
·4· ·kill the smell.· And they had stated that financially, it
·5· ·would cut into the cost of income, and they could not do
·6· ·that.
·7· · · ·Q.· · ·Who said that?
·8· · · ·A.· · ·Neighbor.
·9· · · ·Q.· · ·A neighbor said that 4/9 Livestock doesn't use
10· ·deodorizer because it cuts into the finances of their
11· ·farm?
12· · · ·A.· · ·Yes.
13· · · ·Q.· · ·What neighbor said that?
14· · · ·A.· · ·Randy Allen.
15· · · ·Q.· · ·Okay.· What did Randy Allen base that on, if
16· ·you know?
17· · · ·A.· · ·That his boss had talked to Sam about the
18· ·possibility of being a good neighbor policy, and that he
19· ·needed to start using a deodorizer to help kill the
20· ·smell.· And Sam refused, told John he could not do that
21· ·because of the cost of it would make it cost prohibitive
22· ·into the income that they would receive.
23· · · ·Q.· · ·Who was Randy Allen's boss that you refer to?
24· · · ·A.· · ·John Harden.
25· · · ·Q.· · ·Do you personally know whether or not 4/9
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·1· ·Livestock uses deodorizer?
·2· · · ·A.· · ·No.
·3· · · ·Q.· · ·Do you have any firsthand knowledge that any
·4· ·of the individual Himsel defendants do something careless
·5· ·or irresponsible with regard to the operation of the
·6· ·farm?
·7· · · · · · · · ·MS. FERRARO:· Objection.· Asked and
·8· ·answered.· Calls for legal conclusion.
·9· · · ·A.· · ·I don't know.
10· · · ·Q.· · ·Do you have any firsthand knowledge that
11· ·Co-Alliance does something careless or irresponsible with
12· ·regard to the operation of the farm?
13· · · · · · · · ·MS. FERRARO:· Asked and answered.· Calls
14· ·for a legal conclusion.· You may answer.
15· · · ·A.· · ·I do not know.
16· · · ·Q.· · ·Do you have any firsthand knowledge of
17· ·Co-Alliance's operations in general?
18· · · ·A.· · ·No.
19· · · ·Q.· · ·Do you have any firsthand knowledge of what
20· ·Samuel Himsel does with regard to the farm?
21· · · ·A.· · ·No.
22· · · ·Q.· · ·Do you have any personal knowledge whether
23· ·what Samuel Himsel does with regard to the farm is done
24· ·in a representative capacity or in an individual
25· ·capacity?
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·1· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
·2· ·conclusion.
·3· · · ·A.· · ·I do not know.
·4· · · ·Q.· · ·Do you have any firsthand knowledge of what
·5· ·Cory Himsel does with regard to the farm?
·6· · · · · · · · ·MS. FERRARO:· Objection.· Go ahead,
·7· ·actually, you can add that.· Sorry.· I would strike the
·8· ·objection.· You can answer.
·9· · · ·A.· · ·I do not know.
10· · · ·Q.· · ·Do you have any personal knowledge of what
11· ·Cory Himsel does with regard to the farm and whether it's
12· ·done in a representative capacity or an individual
13· ·capacity?
14· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
15· ·conclusion.
16· · · ·A.· · ·I do not know.
17· · · ·Q.· · ·Do you have any personal knowledge, firsthand
18· ·knowledge of what Clinton Himsel does with regard to the
19· ·farm?
20· · · ·A.· · ·I do not.
21· · · ·Q.· · ·Do you have any personal firsthand knowledge
22· ·of whether what Clinton Himsel does with regard to the
23· ·farm is done in a representative capacity or an
24· ·individual capacity?
25· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
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·1· ·conclusion.
·2· · · ·A.· · ·I do not know.
·3· · · ·Q.· · ·Mr. Himsel, would you agree that the siting;
·4· ·in other words, the location of the barns has been
·5· ·approved by Hendricks County?
·6· · · ·A.· · ·Based on the information they received, yes.
·7· · · ·Q.· · ·Mr. Himsel, would you also agree that the
·8· ·design and constructions of the 4/9 barns have been
·9· ·approved by IDEM?
10· · · ·A.· · ·I don't know.
11· · · ·Q.· · ·Mr. Himsel, do you contend that the handling
12· ·of manure on the 4/9 farm has been done in an illegal
13· ·manner?
14· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
15· ·conclusion.
16· · · ·A.· · ·I do not know.
17· · · ·Q.· · ·You don't know whether it's been handled in an
18· ·illegal manner?
19· · · ·A.· · ·No, I do not.
20· · · ·Q.· · ·Mr. Himsel, do you contend that the handling
21· ·of the manure has -- at the 4/9 farm has been done in a
22· ·careless or irresponsible manner?
23· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
24· ·conclusion.
25· · · ·A.· · ·I do not know.
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·1· · · ·Q.· · ·You don't know whether the manure has been
·2· ·handled in a careless or irresponsible manner?
·3· · · ·A.· · ·No.· I was not there.
·4· · · ·Q.· · ·Mr. Himsel, do you contend that the land
·5· ·application of the manure from the 4/9 farm has been done
·6· ·in an illegal manner?
·7· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
·8· ·conclusion.
·9· · · ·A.· · ·I do not know.
10· · · ·Q.· · ·Do you contend that the land application of
11· ·the manure from the 4/9 farm has been done in a careless
12· ·or irresponsible manner?
13· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
14· ·conclusion.
15· · · ·A.· · ·No.
16· · · ·Q.· · ·Mr. Himsel, in your opinion, what should the
17· ·defendants be doing differently?
18· · · · · · · · ·MS. FERRARO:· Asked and answered.· You may
19· ·try it again.
20· · · · · · · · ·THE WITNESS:· Hmm?
21· · · · · · · · ·MS. FERRARO:· You may answer the question.
22· · · ·A.· · ·Location.· My biggest hang-up.· They led
23· ·people to believe there was nobody lived close when
24· ·there's a very -- quite a few people that live in the
25· ·area.
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·1· · · ·Q.· · ·Mr. Himsel, have you ever been on the
·2· ·defendants' property?
·3· · · ·A.· · ·Not since they've owned it.
·4· · · ·Q.· · ·Have you ever taken any photographs or videos
·5· ·of the defendants' property?
·6· · · ·A.· · ·No.
·7· · · ·Q.· · ·Mr. Himsel, are you complaining of any odors
·8· ·or problems as a result of dead hogs at the 4/9 facility?
·9· · · ·A.· · ·I'm not sure.
10· · · ·Q.· · ·Have you ever observed any dead hogs at the
11· ·4/9 facility?
12· · · ·A.· · ·No.
13· · · ·Q.· · ·I asked you a moment ago what should the
14· ·defendants be doing differently.· I'll try to narrow that
15· ·question.
16· · · · · · · In your opinion, how could the farm -- well,
17· ·in your opinion, could the farm be better operated?
18· · · ·A.· · ·I'm not sure.· I don't know everything that's
19· ·involved in trying to kill odor anymore.
20· · · ·Q.· · ·Mr. Himsel, have you been on any other hog
21· ·farm in Indiana before, other than I think you mentioned
22· ·yesterday you were on the Hardens' farm, correct?
23· · · ·A.· · ·Yes.
24· · · ·Q.· · ·Any other farms, other than the Hardens'?· Hog
25· ·farms.· And your own, of course.
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·1· · · ·A.· · ·Restate the question, again.· Sorry.
·2· · · ·Q.· · ·Yeah.· I'll do that, sorry.
·3· · · · · · · Other than your own farm, the hog farm which
·4· ·you operated for years, and the Hardens' farm, which you
·5· ·identified yesterday, have you been on any other hog
·6· ·farms or CAFOs in Indiana?
·7· · · ·A.· · ·No.
·8· · · ·Q.· · ·Can you tell me all the ways that you claim
·9· ·you've been harmed or damaged as a result of anything the
10· ·defendants did?
11· · · · · · · · ·MS. FERRARO:· Objection.· Asked and
12· ·answered.
13· · · ·A.· · ·I think I've covered that.
14· · · ·Q.· · ·Okay.· Can you give me a list of those?  I
15· ·know you've mentioned and you believe that your property
16· ·value has declined; is that correct?
17· · · ·A.· · ·Yes.
18· · · ·Q.· · ·Are you claiming that your health has been
19· ·impacted?
20· · · · · · · · ·MS. FERRARO:· Objection.· Asked and
21· ·answered.
22· · · ·A.· · ·I think it has.
23· · · ·Q.· · ·As of this current moment, you're not making
24· ·any claims for medical bills, correct?
25· · · ·A.· · ·No.
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·1· · · ·Q.· · ·No, that statement is not correct; or no,
·2· ·you're not making any claims for medical bills or
·3· ·expenses?
·4· · · ·A.· · ·I'm not making any claims.
·5· · · ·Q.· · ·Any other -- excuse me.· Any other damages?
·6· · · ·A.· · ·Yes.
·7· · · ·Q.· · ·What?
·8· · · ·A.· · ·Relationship with family, wife, friends.
·9· · · ·Q.· · ·Explain how your relationship with your
10· ·family, wife and friends has been damaged.
11· · · ·A.· · ·Can't be together there to enjoy.
12· · · ·Q.· · ·You can't be together there to enjoy...
13· · · ·A.· · ·Man and wife relationship.
14· · · ·Q.· · ·Mr. Himsel, what is the relief that you want
15· ·from your complaint?
16· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
17· ·conclusion.· Complaint speaks for itself.
18· · · ·Q.· · ·Are you looking to get monetary damages?
19· · · ·A.· · ·Be nice.
20· · · ·Q.· · ·What do you believe that -- go ahead.
21· · · ·A.· · ·This -- my wife and I's relationship has had
22· ·added expense from travel, eating out more often.
23· · · ·Q.· · ·What do you think is a fair monetary
24· ·compensation for having the hog farm operate next door?
25· · · · · · · · ·MS. FERRARO:· Objection.· Calls for a legal
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·1· · · ·Q.· · ·-- is that correct?
·2· · · ·A.· · ·Negatively impacted the family, and -- you
·3· ·know.
·4· · · ·Q.· · ·Would you have stopped raising the hogs in
·5· ·that way had you known that?
·6· · · ·A.· · ·Yes.
·7· · · ·Q.· · ·Did the fact that the 400 hogs that you raised
·8· ·bothered your wife come into play when you learned that
·9· ·8,000 hogs and their waste would be coming in next to
10· ·you?
11· · · ·A.· · ·Repeat the question, please.
12· · · ·Q.· · ·Did the fact that your small number of hogs,
13· ·400 hogs bothered your prior wife play into your concern
14· ·when you learned about the 8,000 hogs that would be
15· ·moving next to you?
16· · · ·A.· · ·Yes, yes.
17· · · ·Q.· · ·How so?
18· · · ·A.· · ·The experience of the odor, the possible
19· ·health issues that you might have.· Just the overall
20· ·changing of the community.· It was all a very big
21· ·concern.
22· · · ·Q.· · ·So, it was essentially something known to you
23· ·30 years ago, from your two-year experience of confining
24· ·just 400 hogs, that that would cause problems, as opposed
25· ·to allowing hogs to be raised in an open pasture, in an
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·1· ·open setting?
·2· · · ·A.· · ·Yeah.· Oh, yes.
·3· · · ·Q.· · ·Based on your lifetime experience as a farmer,
·4· ·in your opinion, is that common knowledge among all
·5· ·farmers?
·6· · · ·A.· · ·Yes.
·7· · · ·Q.· · ·Let's find Exhibit 20.
·8· · · · · · · We already determined that Sam Himsel was the
·9· ·applicant for the rezoning of Sam Himsel's property,
10· ·correct?
11· · · ·A.· · ·Yes.
12· · · ·Q.· · ·It was not -- 4/9 Livestock was not the
13· ·applicant, correct?
14· · · ·A.· · ·No.
15· · · ·Q.· · ·Nor was Co-Alliance the applicant, correct?
16· · · ·A.· · ·Right.
17· · · ·Q.· · ·And this letter, Exhibit 20, that you sent on
18· ·January 20, 2015, that was sent to Sam Himsel and family,
19· ·correct?
20· · · ·A.· · ·Yes.
21· · · ·Q.· · ·That was not sent to 4/9 Livestock?
22· · · ·A.· · ·No.
23· · · ·Q.· · ·It wasn't sent to Co-Alliance?
24· · · ·A.· · ·No.· Yes, there was a copy of it was, but this
25· ·letter was addressed to Sam Himsel.
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·1· · · ·Q.· · ·Is there a reason that you sent it to Sam
·2· ·Himsel and family?
·3· · · ·A.· · ·Because that's who I had the impression that
·4· ·actually owned the facilities.
·5· · · ·Q.· · ·Is it your understanding that Sam Himsel and
·6· ·family are the ones that made the decision to build the
·7· ·CAFO next to your home?
·8· · · ·A.· · ·Yes.
·9· · · ·Q.· · ·Have you ever seen -- and when you're --
10· ·excuse me.· Who are you referring to when you refer to
11· ·"family," in the "Sam Himsel and family"?
12· · · ·A.· · ·Sam Himsel and his children.
13· · · ·Q.· · ·Who are -- can you name them, please?
14· · · ·A.· · ·There's Cory Martin.· The second one's name
15· ·escapes me.· Clint, I think his middle name is Scudder,
16· ·Himsel.· There's a daughter that I've only seen once.  I
17· ·want to say Tara or Kara.· I think she finally got a
18· ·degree in elementary teaching, and Sam asked me -- I
19· ·think, because Sam asked me if my son would be interested
20· ·in hiring here as a teacher.
21· · · ·Q.· · ·Did you think that --
22· · · ·A.· · ·I didn't know her very well at all.
23· · · ·Q.· · ·I'm sorry.· Did you think --
24· · · ·A.· · ·I --
25· · · ·Q.· · ·I'm sorry.· Go ahead.
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·1· · · ·A.· · ·I knew none of them all that well.· I followed
·2· ·them through their activities in the paper of sports, and
·3· ·I knew that they were -- their mother's father was a very
·4· ·big man, and these boys were extremely bigger than their
·5· ·dad, Sam.
·6· · · ·Q.· · ·So, you -- are you finished?· I didn't mean to
·7· ·cut you off.
·8· · · ·A.· · ·Yes.
·9· · · ·Q.· · ·You mentioned Clint, Sam and Cory, which are
10· ·the three defendants that we've named in this lawsuit,
11· ·correct?
12· · · ·A.· · ·Yes.
13· · · ·Q.· · ·And you weren't -- did you assume, when you
14· ·were writing the letter to Sam Himsel and family, that
15· ·the daughters were also involved in building --
16· · · ·A.· · ·I wasn't sure at that time.· I never thought
17· ·daughter.· I figured that Sam would know the appropriate
18· ·family that would -- that I would be referring to.
19· · · ·Q.· · ·When -- so, now that the CAFO has been built,
20· ·I think you testified yesterday that you have
21· ·occasionally seen Sam or one of the boys spreading waste
22· ·on fields next to you.· Am I recalling that testimony
23· ·correctly?
24· · · · · · · · ·MR. EMENHISER:· Objection.
25· ·Mischaracterizes his testimony.
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·1· ·little guy, and he is trying to do something to improve
·2· ·the wealth of his kids.· I am trying to hold together
·3· ·something for my kids that might have a little bit of
·4· ·inheritance because I'm going to be 72 years old, and
·5· ·it -- and I feel like this is for them.· And financially,
·6· ·it's going to wipe me out because I don't think there's a
·7· ·person in this room who would want to live in that house
·8· ·after this is built and smells that.
·9· · · · · · · Anybody have a question, I'd be happy to try
10· ·to answer.· Mr. Watson, thank you.
11· · · · · · · Mr. Himsel, may I give these to you.
12· · · ·Q.· · ·So, in your statement here, as you read that,
13· ·did everything that you were concerned about essentially
14· ·come true?
15· · · ·A.· · ·Very much so, yes.
16· · · ·Q.· · ·The statement sort of mid-paragraph that says,
17· ·"Hog factories have a reputation of smelling," do you see
18· ·that?
19· · · ·A.· · ·Yes.
20· · · ·Q.· · ·What was the basis of that statement?
21· · · ·A.· · ·The intent of that was you mention these
22· ·facilities to people, and they say, oh, my God, yes, they
23· ·stink.· That's what -- where I talk about reputation is
24· ·everybody that's ever been close to one, that's the first
25· ·thing they will tell you is they really smell bad.
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·1· · · ·Q.· · ·So, this is based on your common knowledge --
·2· · · ·A.· · ·Common knowledge and communications with other
·3· ·people, family and other people.
·4· · · ·Q.· · ·Other people's experiences that you had heard
·5· ·about?
·6· · · ·A.· · ·Yes.
·7· · · ·Q.· · ·In your lifetime experience as a farmer, is
·8· ·that something else that came into play in your
·9· ·understanding that hog factories have a reputation of
10· ·smelling?
11· · · ·A.· · ·Oh, yes.
12· · · ·Q.· · ·When you said that your property is almost
13· ·going to go to zero, did you mean that literally, or is
14· ·that a phrase that you used?
15· · · ·A.· · ·That was probably a phrase I used at that
16· ·time, but something I honestly believe today.
17· · · ·Q.· · ·Okay.· And you've already testified that you
18· ·tried to sell your home, and that was not successful?
19· · · ·A.· · ·Yes.
20· · · ·Q.· · ·To your understanding, it was unsuccessful
21· ·because the people that looked at your property learned
22· ·about the defendants' CAFO and became uninterested?
23· · · ·A.· · ·I didn't hide the fact from them.· I wanted to
24· ·be up-front and honest because of the past history, you
25· ·know, I had to tell them everything I could.
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·1· · · ·Q.· · ·So, the concern, in addition to the inability
·2· ·to sell your home -- strike that.
·3· · · · · · · You're concerned about, obviously, the
·4· ·inability to sell your home.· You've talked to us about
·5· ·that.· You've also testified about the impact that it's
·6· ·had on you and Janet and your ability to live in your
·7· ·home, correct?
·8· · · ·A.· · ·Yes.
·9· · · ·Q.· · ·So, when you talk about property value, it's
10· ·more than just the actual value of the property, correct?
11· · · ·A.· · ·Yes.· It's --
12· · · · · · · · ·MR. EMENHISER:· Objection to the form of
13· ·the question.
14· · · ·Q.· · ·You can answer.
15· · · ·A.· · ·Yes.· I love my wife.· I married to be with
16· ·her.· I married her to be -- to protect her and make life
17· ·healthy and good for her.· And we could not enjoy these
18· ·things.· It was constantly -- the few times that she was
19· ·there, you saw hacking and coughing all night long,
20· ·getting up, walking around, getting a drink of water,
21· ·maybe I think she might have left a taste in her mouth.
22· ·She was trying to get rid of that.
23· · · · · · · The enjoyment of working together in the yard
24· ·and doing flowers and she -- I can show you pictures of
25· ·tremendous, tremendous flowers that she had and the love

345

·1· ·she had for them and the hours she spent watering.· You
·2· ·know, just something that she was very, very proud of.
·3· · · · · · · You know, her whole family was -- maybe at one
·4· ·time earlier in my life, I didn't have that great
·5· ·appreciation for something like that because it was more
·6· ·along the lines of probably sports.
·7· · · · · · · It was substituted along the lines of -- I
·8· ·mean, we would go to flower shows.· We would go to -- I
·9· ·can remember specifically at one time, there was an
10· ·animal or a bug called the Japanese beetle, and we would
11· ·make a habit of going to nurseries and looking at flowers
12· ·that could survive the Japanese beetle so we could plant
13· ·them on our place.
14· · · · · · · We put one -- one year, we put out some
15· ·chrysanthemums that were absolutely beautiful.· She
16· ·rotated them from yellow to orange, and that Japanese
17· ·beetle just loved them things.· And I guess the biggest
18· ·thing -- the Japanese beetle has kind of gone by the
19· ·wayside, but at one time when she was raising flowers,
20· ·you know, she kind of did a lot of separation.
21· · · · · · · I had to watch where I was at.· And she said,
22· ·do you see my so and so, and I said -- you whacked it off
23· ·with a weed eater.· So, I learned from that to never get
24· ·close to those flower beds and stay away from them.
25· · · · · · · They were absolutely beautiful.· Family would

Martin Richard Himsel, Vol. II
May 19, 2016

Connor Reporting
www.connorreporting.com

317.236.6022
YVer1f

342 to 345
Martin Richard Himsel, Vol. II

May 19, 2016

Connor Reporting
www.connorreporting.com

317.236.6022
YVer1f

App. 94



346

·1· ·come and, you know, compliment her on her flowers and ask
·2· ·her questions.· They even -- I know one family friend
·3· ·asked us -- asked her to do her -- to do their yard, help
·4· ·them.· You know, we weren't kind of in that business.
·5· · · · · · · It was something that she could go outside and
·6· ·enjoy.· We also -- it was kind of a private place because
·7· ·our place was close to a third of a mile off the road.
·8· ·You know, she could slip out and water flowers real early
·9· ·in the morning and not be detected or anything like that.
10· ·But it was something that was very, very important to
11· ·her.
12· · · · · · · Another thing that was really important to her
13· ·was she had one grandchild and I at the time had two or
14· ·three, and they were all special to both of us.
15· · · · · · · And you know, when your daughter comes home
16· ·from New York from a -- for a special visit with my
17· ·grandson, he would only stay a half hour and left.
18· ·Cannot take this smell.
19· · · · · · · So, she stayed in Danville.· Fully understands
20· ·what we were dealing with.· So, to me, that's the biggest
21· ·changes that were made to outside.· All activities
22· ·basically stopped because of the odor and the way we
23· ·felt.· We just didn't feel good.
24· · · ·Q.· · ·So, to put a period on this, it's more than
25· ·just a dollar loss in your home.· This is a loss of your
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·1· ·ability to live comfortably in your home, correct?
·2· · · ·A.· · ·Yes.
·3· · · ·Q.· · ·A disruption of your lifestyle?
·4· · · ·A.· · ·Very much so.· It just changed.
·5· · · ·Q.· · ·If you could turn to page 6 of Exhibit 26,
·6· ·which is we're still on the partial transcript of the
·7· ·rezoning hearing.· Do you see, sort of the middle of the
·8· ·page, the name Ms. Ebershoff-Coles?
·9· · · ·A.· · ·Yes.
10· · · ·Q.· · ·Do you know Miss Ebershoff-Coles?
11· · · ·A.· · ·Yes.
12· · · ·Q.· · ·Who is she?
13· · · ·A.· · ·She's a neighbor that lives north of me.
14· · · ·Q.· · ·If you could take a minute to just read her
15· ·statement there that she gave to the Planning Commission.
16· ·Yes, Planning Commission.· Just read it to yourself.
17· · · ·A.· · ·Okay.
18· · · ·Q.· · ·As you read this, do you recall Miss
19· ·Ebershoff-Coles testifying before the Planning
20· ·Commission?
21· · · ·A.· · ·Yes.
22· · · ·Q.· · ·Do you remember her saying these things?
23· · · ·A.· · ·Yes.· Basically, yes.
24· · · ·Q.· · ·This is where the defendants, Sam, Cory and
25· ·Clint, were present?
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·1· · · ·A.· · ·Yes.
·2· · · ·Q.· · ·And Kevin Still of the Co-Alliance was
·3· ·present?
·4· · · ·A.· · ·Yes.
·5· · · ·Q.· · ·I'll direct you where she says, "We are
·6· ·directly across the road and down a little bit from where
·7· ·this is going to go in."· Then she says, "I have a friend
·8· ·who lives near a confined feeding operation in another
·9· ·state, and they can't sell their house.· They've tried,
10· ·but nobody wants to live next to this confined feeding
11· ·operation because, frankly, it stinks."
12· · · · · · · Do you see that?
13· · · ·A.· · ·Yes.
14· · · ·Q.· · ·Is what she is relaying about another person
15· ·in another state consistent with what you've experienced
16· ·yourself?
17· · · ·A.· · ·Yes, very much so.
18· · · ·Q.· · ·She goes down towards the end and says she's
19· ·really mad because she doesn't have -- she says, "I'm
20· ·really mad because we don't have more time to prepare
21· ·something that makes sense and doesn't depend as much on
22· ·emotion as I feel right now.· So, I ask that you defer
23· ·this, give us time to get together and come up with some
24· ·better organized arguments against it."
25· · · · · · · Do you see where she says that?
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·1· · · ·A.· · ·Yes.
·2· · · ·Q.· · ·Do you know what she is referring to there?
·3· · · ·A.· · ·Yes, the --
·4· · · · · · · · ·MR. EMENHISER:· Objection.· Calls for
·5· ·speculation.· Go ahead.
·6· · · ·A.· · ·Yes.· The proceedings that's happening and
·7· ·what each -- each one that was there had to say their
·8· ·concerns, and she did it.· Nobody had any time to put
·9· ·together anything, you know, basically reasonable because
10· ·one of the things you'll notice that everybody that
11· ·talked against it basically said close to the same thing
12· ·because we had at that time -- I don't -- whether we had
13· ·met or not, I don't think we had, but nobody had time to
14· ·organize, and I think there's some other in here that
15· ·will also bear that out, too.
16· · · ·Q.· · ·Her sentiment there, is that consistent with
17· ·how you felt the proceeding had gone?
18· · · ·A.· · ·Oh, very much so, yes.
19· · · ·Q.· · ·So, although you got to speak, you didn't feel
20· ·that it was a fair -- you had a fair chance to present
21· ·evidence or obtain legal counsel?
22· · · ·A.· · ·No.
23· · · ·Q.· · ·I direct to you page 12 of Exhibit 26.· Down
24· ·towards the bottom, you will see Mrs. Stanfield,
25· ·Mrs. Wanda Stanfield identified.· Do you see that?
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·1· ·intense?
·2· · · ·A.· · ·Yes.
·3· · · ·Q.· · ·Okay.· And that is how the property where
·4· ·4/9 -- the 4/9 barns are located is currently zoned,
·5· ·correct?
·6· · · ·A.· · ·I assume it is, yes.
·7· · · ·Q.· · ·Well, they sought to get the zoning changed
·8· ·from AGR to AGI, correct?
·9· · · ·A.· · ·Yes.
10· · · ·Q.· · ·And that change actually occurred, correct?
11· · · ·A.· · ·Yes.
12· · · ·Q.· · ·Okay.· Turn to page 4-5 of Exhibit 49.· Oh,
13· ·you don't have Exhibit 49?· Oh, I'm sorry.
14· ·(Off the record.)
15· · · · · · · · ·MS. FERRARO:· I'm sorry, what page are you
16· ·on?
17· · · ·Q.· · ·4-5.· Do you have Exhibit 49 now?· Do you have
18· ·it?
19· · · ·A.· · ·Yes.
20· · · ·Q.· · ·Under the AGI column, is a CAFO a permitted
21· ·use?
22· · · ·A.· · ·Repeat it, the location.
23· · · ·Q.· · ·Sure.· Look at the top.· We've got -- the top,
24· ·it says zoning districts, and we've got various zoning
25· ·designations in columns.· And then it goes down, and then
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·1· ·there are types of uses that are down the left-hand side.
·2· ·What I'm asking is under the AGI column, is a CAFO a
·3· ·permitted use?
·4· · · ·A.· · ·I assume, with the proper approval from the
·5· ·Planning Commission, it can be.
·6· · · ·Q.· · ·Is there a P in this table on page 4-5 of
·7· ·Exhibit 49 that identifies a CAFO as a permitted use?
·8· · · ·A.· · ·I don't see it, but I'm -- confined feeding
·9· ·operation.· P means --
10· · · ·Q.· · ·P means permitted.· I want you to look under
11· ·the column that says AGI.
12· · · ·A.· · ·Yes.
13· · · ·Q.· · ·There is a P located there, isn't there?
14· · · ·A.· · ·Yes.
15· · · ·Q.· · ·That means a CAFO is a permitted use, correct?
16· · · ·A.· · ·Yes.
17· · · ·Q.· · ·Okay.· Your counsel asked you when you owned
18· ·the -- when you operated the confined, confined hog
19· ·operation, she asked you about the Hendricks County Co-Op
20· ·and the arrangement, and she asked if the co-op's hogs
21· ·produced waste.· Do you recall that question?
22· · · ·A.· · ·Yes.
23· · · ·Q.· · ·And I think you said that the hogs did produce
24· ·waste, correct?
25· · · ·A.· · ·Yes.
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·1· · · ·Q.· · ·However, when we spoke yesterday, you
·2· ·indicated that the co-op had very little involvement in
·3· ·the operations of that feeding operation, correct?
·4· · · ·A.· · ·True enough.
·5· · · ·Q.· · ·Okay.· The Hendricks County Co-Op wasn't
·6· ·responsible for disposing of the waste that the hogs were
·7· ·creating, correct?
·8· · · ·A.· · ·Right.
·9· · · ·Q.· · ·You were responsible for that, correct?
10· · · ·A.· · ·Yes.
11· · · ·Q.· · ·The co-op didn't design the building, correct?
12· · · ·A.· · ·No.
13· · · ·Q.· · ·Okay.· The co-op didn't build the building?
14· · · ·A.· · ·No.· Yes, they did.
15· · · ·Q.· · ·They built the building?
16· · · ·A.· · ·Yes.
17· · · ·Q.· · ·Okay.· Did they design it?
18· · · ·A.· · ·Yes.
19· · · ·Q.· · ·Hmm.· Okay.
20· · · · · · · Did they design the pit underneath the
21· ·building?
22· · · ·A.· · ·No.
23· · · ·Q.· · ·Who designed that?· If you can't recall,
24· ·that's fine.
25· · · ·A.· · ·Oh, I want to be -- I want to be true.· Seems
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·1· ·like it was Indiana Silo.
·2· · · ·Q.· · ·Were you responsible for maintaining that pit?
·3· · · ·A.· · ·Yes.
·4· · · ·Q.· · ·And you were responsible for spreading the
·5· ·manure?
·6· · · ·A.· · ·Yes.
·7· · · ·Q.· · ·I'm trying to recall your testimony with your
·8· ·counsel earlier.· I think that you said that large --
·9· ·large CAFOs, the smell travels.· Did you say four miles?
10· ·How far did you believe that the smell traveled?
11· · · ·A.· · ·I've heard -- I've heard reports of four to
12· ·five miles.
13· · · ·Q.· · ·Four to five miles.
14· · · ·A.· · ·That was hearsay from other people and not
15· ·what I say myself.· I do know it carries a long ways.
16· ·The distance, I can't tell you.
17· · · ·Q.· · ·Okay.· The Hardens' operation is located a
18· ·mile-and-a-half southwest of your property, correct?
19· · · ·A.· · ·Yes.
20· · · ·Q.· · ·Have you ever filed any objections regarding
21· ·the Hardens' operation?
22· · · ·A.· · ·No.
23· · · ·Q.· · ·Do you know who big the Hardens' CAFO is?
24· · · ·A.· · ·No.
25· · · ·Q.· · ·Would you be surprised to learn that it's in
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·1· ·excess of 6,000 hogs?
·2· · · ·A.· · ·No.
·3· · · ·Q.· · ·Southwest is the prevailing wind, correct?
·4· · · ·A.· · ·Yes.
·5· · · ·Q.· · ·Would you have expected that smells from the
·6· ·Hardens' CAFO, which is located a mile-and-a-half from
·7· ·you, to travel that distance?
·8· · · ·A.· · ·Yes.
·9· · · ·Q.· · ·Okay.· And you've never complained about their
10· ·hog smell?
11· · · ·A.· · ·Never smelled them.· Never have smelled them.
12· · · ·Q.· · ·Never have smelled them?
13· · · ·A.· · ·Very good operator, in my opinion.
14· · · ·Q.· · ·Do you know what they might do differently
15· ·than what 4/9 does?
16· · · ·A.· · ·No.
17· · · ·Q.· · ·You also said that you doubt there's more than
18· ·two AGI districts in Hendricks County.· What do you base
19· ·that information on?
20· · · ·A.· · ·Driving around the county and what I see and
21· ·what I hear.
22· · · ·Q.· · ·When you drive around the county and you see
23· ·property, can you tell just by looking at the property
24· ·how it's zoned?
25· · · ·A.· · ·Some -- some.
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·1· · · ·Q.· · ·How so?
·2· · · ·A.· · ·Because most of your county roads are zoned
·3· ·agricultural business residential.· I do know that all
·4· ·property along state highways are zoned commercial
·5· ·industrial.
·6· · · ·Q.· · ·Is there any markings on the roads to identify
·7· ·what type of zoning district you're getting into?
·8· · · ·A.· · ·Not that I know of.
·9· · · ·Q.· · ·Have you looked at any maps to see the number
10· ·of AGI districts?
11· · · ·A.· · ·No.· Just my own belief.
12· · · ·Q.· · ·When you were raising hogs for the Hendricks
13· ·County Co-Op, you were raising more hogs than you needed
14· ·to feed your family, correct?
15· · · ·A.· · ·I don't remember that.
16· · · ·Q.· · ·Well, you had 400 hogs that you were raising
17· ·for the co-op.· Did you use those hogs and slaughter them
18· ·and use them to feed your family?
19· · · ·A.· · ·I did not slaughter any hogs to feed my
20· ·family.
21· · · ·Q.· · ·Okay.
22· · · ·A.· · ·I got a percentage of the income from the
23· ·hogs.· That's all I got.· And I don't ever remember a
24· ·check being -- if it was a thousand dollars, we were
25· ·lucky.

384

·1· · · ·Q.· · ·So, would you say that your farming was more
·2· ·than what it would take for you to be self-sufficient and
·3· ·meet the needs that your family had?
·4· · · ·A.· · ·Repeat that again.
·5· · · ·Q.· · ·Sure.· Would you say that your farming, this
·6· ·raising of 400 hogs was more than what it would take for
·7· ·your family to be self-sufficient and meet their food
·8· ·needs?
·9· · · ·A.· · ·Yes.
10· · · ·Q.· · ·Would you say that --
11· · · ·A.· · ·Might have met the food needs, but it probably
12· ·wouldn't have met anything else.· We would have froze to
13· ·death or something.
14· · · ·Q.· · ·What's that?
15· · · · · · · · ·MS. FERRARO:· You've answered the question.
16· · · ·Q.· · ·When you were raising the Hendricks County
17· ·hogs, Hendricks County Co-Op hogs, excuse me, the most
18· ·hogs that you had at any one time was 400, correct?
19· · · ·A.· · ·I remember that as for the year.· I don't
20· ·think I ever had that many at one time.
21· · · ·Q.· · ·Okay.· What was the most hogs that you believe
22· ·you had at any one time?
23· · · ·A.· · ·Well, I -- let's see.· I got to think back 20,
24· ·36 years ago.· It -- the year that the hog building was
25· ·built, I think we only got to run one set of hogs through
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·1· ·because it burnt.· It was attached to an old barn.· Poor
·2· ·judgment, I guess, on my part.· So, we never did have it
·3· ·for a year.
·4· · · · · · · I remember when the barn was gone and the hogs
·5· ·had been removed by National Byproducts, the dead hogs
·6· ·for the co-op, it probably wasn't more than
·7· ·two-and-a-half foot of waste in the bottom of the tank.
·8· ·So, I would think at one time, probably the most I might
·9· ·have had was 230, 240.· I'm not sure.· I'm just not sure.
10· · · ·Q.· · ·And that barn was, you said, was -- open --
11· ·open-ended?· It was an open barn?
12· · · ·A.· · ·Open front.
13· · · ·Q.· · ·Open front.· What does that mean?
14· · · ·A.· · ·That it could be closed on three sides.· The
15· ·fourth side was open for ventilation, for air, because
16· ·there was no -- at that time, no sophisticated fan
17· ·operation or ventilation area or anything to that effect.
18· · · ·Q.· · ·Okay.· So...
19· · · ·A.· · ·As a matter of fact, through the center of the
20· ·building many times I -- I hung what I called a curtain
21· ·just because --· just so the air didn't come in like this
22· ·and swoop.· You could break it up.· And it was mostly
23· ·built as a Mother Nature thing.
24· · · ·Q.· · ·What --
25· · · ·A.· · ·No sophistication ventilation or anything at
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·1· ·that time.
·2· · · ·Q.· · ·What end was -- if -- how was the building
·3· ·oriented?· Was it -- was it oriented north/south,
·4· ·east/west?
·5· · · ·A.· · ·The length of the building ran from the east
·6· ·to the west.
·7· · · ·Q.· · ·Okay.· What end was open?
·8· · · ·A.· · ·The south.
·9· · · ·Q.· · ·South end was open?
10· · · ·A.· · ·Yes.
11· · · ·Q.· · ·Okay.· And so the north, east and west ends
12· ·had curtains?
13· · · ·A.· · ·The north side was lumber so far, and it seems
14· ·like it was a three-foot area that had a curtain on a
15· ·winch that you could lower and raise and regulate.
16· · · ·Q.· · ·Okay.· What about the east and west sides?
17· · · ·A.· · ·They were metal siding building.
18· · · ·Q.· · ·Okay.
19· · · · · · · · ·MR. EMENHISER:· Can we take a moment?
20· · · · · · · · ·THE VIDEOGRAPHER:· We are off the record.
21· ·The time is 12:43 p.m.
22· ·(RECESS, FILL IN TIME
23· · · · · · · · ·THE VIDEOGRAPHER:· We are back on the
24· ·record.· The time is 12:43 p.m.
25· ·BY MR. EMENHISER:
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·1· · · ·Q.· · ·Mr. Himsel, I just have a couple of final
·2· ·questions.
·3· · · · · · · The 4/9 property, was it zoned AGI prior to
·4· ·the construction of the barns, if you know?
·5· · · ·A.· · ·I -- I assume that's what the -- what was done
·6· ·with the commissioners and the Planning Commission, that
·7· ·they had to have a special zoning done, and I assume
·8· ·that's what it was.
·9· · · ·Q.· · ·Okay.· And would you also agree that it was
10· ·zoned AGI prior to the operation of the farm there, of
11· ·the hog farm there?
12· · · ·A.· · ·I assume it was.
13· · · ·Q.· · ·Would you the consider the Hardens traditional
14· ·farmers?
15· · · ·A.· · ·Yes and no.
16· · · ·Q.· · ·Okay.· Why do you say yes, first?
17· · · ·A.· · ·Same as Himsel.· There's two completely
18· ·different operations.· There's the green aspect and the
19· ·hog aspect, and it's the same way with the Hardens.
20· · · ·Q.· · ·Okay.· Would you consider the Hardens' grain
21· ·aspect to be traditional farming?
22· · · ·A.· · ·Pretty close, yes.
23· · · ·Q.· · ·Okay.· And would you consider their hog
24· ·operation to be non-traditional farming?
25· · · ·A.· · ·Yes.
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·1· · · ·Q.· · ·Okay.· Nevertheless, you allow the Hardens to
·2· ·apply manure on property close to your home?
·3· · · ·A.· · ·They own it.
·4· · · ·Q.· · ·You didn't put any restrictions on the sale of
·5· ·that when you -- when you sold it to them?
·6· · · · · · · · ·MS. FERRARO:· Asked and answered.
·7· · · ·A.· · ·History showed that they didn't -- they never
·8· ·caused a problem with the manure.
·9· · · · · · · · ·MR. EMENHISER:· No further questions.
10· · · · · · · · ·MS. FERRARO:· Should we take a lunch break
11· ·since it's 1:00, before we start with --
12· · · · · · · · ·MR. EMENHISER:· Oh, absolutely.· Are we
13· ·done?
14· · · · · · · · ·MS. FERRARO:· Oh, yes.
15· · · · · · · · ·MR. EMENHISER:· Let me state for the
16· ·record, then, I'm going to reserve the right to recall
17· ·this witness because he's said a couple of times now
18· ·where he's not sure if he's going to be making a claim
19· ·for personal injuries and medical expenses.· We haven't
20· ·received any documentation to that effect.
21· · · · · · · · ·Counsel, I believe that you agreed to that
22· ·on the record yesterday so -- that we could, we could
23· ·reconvene the deposition to address that.
24· · · · · · · · ·MS. FERRARO:· Yes.· Absolutely.· Yes.
25· · · · · · · · ·MR. EMENHISER:· Thanks.· I just wanted to
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·1· ·get that on the record.
·2· · · · · · · · ·THE VIDEOGRAPHER:· This concludes volume
·3· ·two of the deposition of Martin Richard Himsel.· We are
·4· ·off the record.· The time is 12:46 p.m.
·5· · · · · · · · ·MR. EMENHISER:· Thank you for your time.
·6· ·(Signature not waived.)
·7· ·(CONCLUDED, 12:46 p.m.)
·8
·9
10
11
12
13
14
15
16
17
18
19
20
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22
23
24
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·1· ·Q· · So you reviewed those -- and we'll go over those later
·2· · · · today, so you don't have to have them memorized, and
·3· · · · I'm not going to quiz you on that, but we will go
·4· · · · through those.
·5· · · · · · ·Aside from the Interrogatory responses, do you
·6· · · · recall any other documents that you reviewed in
·7· · · · preparation for today?
·8· ·A· · As I told the other gentleman, I did check online the
·9· · · · different articles and that that -- from Purdue
10· · · · University Extension and the CAFO's -- I mean, there
11· · · · are tons of them.· I couldn't hit all of them.
12· ·Q· · Sure.
13· ·A· · But things like that.
14· ·Q· · Okay.· All right.· I want to switch now and just get a
15· · · · better understanding of your background.
16· ·A· · Okay.
17· ·Q· · When did you first move to the house you currently
18· · · · live in?
19· ·A· · My husband already had the house, and I think it was
20· · · · 1972, and we married in 1974.
21· ·Q· · And did your husband build the house, or was it an
22· · · · existing home that he purchased?
23· ·A· · He had bought -- not bought the house but built the
24· · · · house with his previous wife.
25· ·Q· · Okay.· And you've lived there continuously ever since
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·1· · · · 1972?
·2· ·A· · Yes, '74.
·3· · · · · · ·MS. FERRARO:· Let him get his question out.
·4· · · · · · ·THE WITNESS:· Okay.· Thank you.
·5· ·Q· · And, obviously, I wasn't there in 1974.· What else was
·6· · · · out there at the time you moved into the house, in
·7· · · · terms of development?· And let me start with the house
·8· · · · that Mr. and Mrs. Himsel currently live in across the
·9· · · · street from you.· That was there then, correct?
10· ·A· · Correct.
11· ·Q· · The -- and you understand, obviously, where the
12· · · · current 4/9 Livestock hog barns are today, correct?
13· ·A· · Correct.
14· ·Q· · Do you recall when Mr. Richard Himsel lived next door
15· · · · to that?
16· ·A· · Yeah, yes.
17· ·Q· · Okay.· And so when he lived next to where the current
18· · · · hog barns are located, do you recall him raising hogs
19· · · · on that property?
20· ·A· · I don't know what he raised for sure.
21· ·Q· · Okay.
22· ·A· · I was more with what his father raised right across
23· · · · the street from us -- or road from us.
24· ·Q· · And what was that?
25· ·A· · He had some hogs, yes.
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·1· ·Q· · Okay.· Do you recall roughly how many?
·2· ·A· · Not offhand I don't.
·3· ·Q· · Okay.· And then starting from 1972 forward, the ground
·4· · · · on which the hog barns are located, has that always
·5· · · · been farmland?
·6· ·A· · To my knowledge, yes.
·7· ·Q· · Okay.· So from '72 until --
·8· ·A· · Well, '74.· Let me correct you on that.
·9· ·Q· · I'll get to him tomorrow on '72.· Thank you.
10· ·A· · Right.· He's '72; I'm '74.
11· ·Q· · So from 1974 until September of 2013, that ground on
12· · · · which the 4/9 Livestock hog barns are currently
13· · · · located was always just farmland?
14· ·A· · Correct.
15· ·Q· · And then since September of 2013, it's been
16· · · · consistently used for the hog farm; is that correct?
17· ·A· · Since '13?
18· ·Q· · Since September 2013 when they built it?
19· ·A· · Yes.
20· ·Q· · And they haven't done any other changes or
21· · · · improvements on that property, that you're aware of?
22· ·A· · Not that I'm aware of.
23· ·Q· · Okay.· Mr. Park asked you earlier -- I just want to
24· · · · clarify -- about any prior litigation.· You testified
25· · · · earlier you had been a witness to a car accident one
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·1· · · · time that you were deposed in.
·2· ·A· · Correct.
·3· ·Q· · Have you had any other involvement in a lawsuit,
·4· · · · either as a witness or as a party?
·5· ·A· · The only one that I have mentioned was when my brother
·6· · · · sued me against my parents' estate.
·7· ·Q· · How long ago was that?
·8· ·A· · '97.
·9· ·Q· · It's been long resolved, I hope?
10· ·A· · Yes.
11· ·Q· · Good.· Okay.· Let me focus now, if I could briefly, on
12· · · · your educational background.· Could you, starting with
13· · · · high school, tell me where you graduated from and
14· · · · when?
15· ·A· · I graduated from Beech Grove High School in Beech
16· · · · Grove, Indiana in 1970.· Then I attended Ball State
17· · · · University for three years, maybe four -- three.
18· · · · Didn't graduate.
19· ·Q· · And since you finished at Ball State in roughly '73,
20· · · · '74 time frame --
21· ·A· · Correct.
22· ·Q· · Since then have you had any additional education in
23· · · · terms of classes, seminars, any certificate training?
24· ·A· · No, no formal education.
25· ·Q· · Okay.
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·1· · · · just want to know as to your firsthand knowledge of
·2· · · · the facts -- of any facts -- and we'll go through --
·3· · · · that were raised either by your Complaint or in the
·4· · · · Interrogatories.· Okay?
·5· ·A· · Okay.
·6· ·Q· · So that's where we're going now.
·7· · · · · · ·Aside from your current neighbors, have you
·8· · · · talked with anyone who lives near a CAFO?
·9· ·A· · My husband has a friend that we've met on a cruise
10· · · · that lives in Georgia that lives by -- I think it's a
11· · · · turkey CAFO.· And he says the smell is horrendous.
12· ·Q· · And was that cruise before or after this --
13· ·A· · After -- we've gone on for the last two years in
14· · · · February.
15· ·Q· · Have you talked with anyone regarding the 4/9
16· · · · Livestock CAFO, aside from your counsel and aside from
17· · · · your neighbors?
18· ·A· · I ran into a stranger one day at Walmart and commented
19· · · · to her about how nasty the smell was.· And she's an
20· · · · older woman and commented that she remembers farming
21· · · · as it used to be, and she says she's been exposed to
22· · · · the CAFO's also.· Where, I don't know.· But she said
23· · · · she felt very sorry for us.
24· ·Q· · Okay.
25· ·A· · Mainly it was the toxic smells that you have to incur.
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·1· ·Q· · And when you say "toxic smells", have you had any
·2· · · · medical professional inform you that the odors are
·3· · · · toxic?
·4· ·A· · No medical --
·5· · · · · · ·MS. FERRARO:· Excuse me.· I'll object just to the
·6· · · · extent that that calls for a medical conclusion, and
·7· · · · stipulate that we are not making claims for medical
·8· · · · injuries or personal injuries.
·9· · · · · · ·But you can answer to the extent you can.
10· ·A· · No medical at this time.
11· ·Q· · Any toxicologist?
12· ·A· · No, sir.· May I throw in there that --
13· · · · · · ·MS. FERRARO:· No.
14· · · · · · ·THE WITNESS:· No.· Okay.
15· ·Q· · In your -- if you go to the answer to Interrogatory
16· · · · No. 9, where you state that the Lannon's will testify
17· · · · that they have never farmed as many of their neighbors
18· · · · do.· For example, the Stevens have cattle which have
19· · · · never caused an odor problem for the Lannon's.
20· · · · · · ·Where do the Stevens live relative to where you
21· · · · live?
22· ·A· · I would say a quarter mile, if that, to the west on
23· · · · 350.
24· ·Q· · And are their cattle indoor or outdoor?
25· ·A· · Outdoor.

127

·1· ·Q· · And do you have any idea how many cattle?
·2· ·A· · No.
·3· ·Q· · The next one says the Thomas' have dairy cows and
·4· · · · sheep.· How far away do the Thomas' live from you?
·5· ·A· · I'd say a little more than a half mile due west.
·6· ·Q· · And you don't know how many dairy cows or sheep they
·7· · · · have?
·8· ·A· · I would guess 50 dairy cattle; and, I don't know,
·9· · · · maybe a couple dozen sheep would be a guess.
10· ·Q· · You go on to say in the next paragraph that, "The
11· · · · Lannon's neighbors directly to the east have always
12· · · · had chickens.· About 4 or 5 years ago, these same
13· · · · neighbors had 13 goats living in a 500 square foot
14· · · · pen.· The smell was really bad because the neighbors
15· · · · allowed several feet of manure to accumulate with the
16· · · · goats in the pen."· Do you see that?
17· ·A· · Yes.
18· ·Q· · What can you tell me about that beyond what you've
19· · · · stated here?
20· ·A· · They, instead of trying to clean out any of the
21· · · · manure, left it there to where the goats were in it,
22· · · · and it was very toxic because of the high ammonia
23· · · · smell in the urine and the feces.
24· ·Q· · How far away did they live from you?
25· ·A· · Right next door.· I don't -- they're on an acre.  I
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·1· · · · have a half acre, so it's relatively close.
·2· ·Q· · And you go on to state that, "The Lannons called the
·3· · · · Hendricks County Humane Society, Hendricks County
·4· · · · Animal Control, and the Hendricks County Department of
·5· · · · Health"; do you see that?
·6· ·A· · Yes.
·7· ·Q· · Have you called any one of those three agencies to
·8· · · · complain about the 4/9 Livestock operation?
·9· ·A· · I myself personally have not.
10· ·Q· · Okay.· Have you lodged a complaint with any
11· · · · governmental agency regarding the odors on your
12· · · · property?
13· ·A· · I have not.· My husband did once.
14· ·Q· · Do you know with whom?
15· ·A· · One of the Commissioners.
16· ·Q· · One of the Hendricks County Commissioners?
17· ·A· · Yes.
18· ·Q· · And do you remember when that was?
19· ·A· · A few weeks ago, the same time we smelled the pig
20· · · · manure that was spilled or they were knifing or
21· · · · cutting it into the field.· I don't know what they
22· · · · were doing, but it was 7 or 8 or 9 in what I consider
23· · · · a very toxic level.
24· ·Q· · And what was the response from the Commissioner?
25· ·A· · Nothing he could do about it.
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·1· ·Q· · Would you turn to Exhibit 6 in your binder.
·2· · · · · · · · · · · · · ·(Exhibit 6
·3· · · · · · · · · ·presented to the witness.)
·4· ·Q· · This was a document that I believe Mr. Himsel marked
·5· · · · up.· It's obviously a map showing various lots and
·6· · · · roadways, et cetera, including where your house is,
·7· · · · where Dick Himsel's house is and where the 4/9
·8· · · · Livestock operation is; do you see that?
·9· ·A· · Yes.
10· ·Q· · Could you mark on there where your house is?· You can
11· · · · just put an "X" if you would.
12· ·A· · (Indicating) I'm the third of the fourth house, if you
13· · · · can see those little houses right there (indicating).
14· ·Q· · I'm just coming to look over your shoulder.
15· · · · · · · · · · · · · · ·(Pause)
16· ·Q· · Where was it?
17· ·A· · There's four houses right here.· I'm the third.
18· ·Q· · Okay.· And where was the pig manure that you were
19· · · · talking about two or three weeks ago that was spread?
20· ·A· · It would have been in this field (indicating).
21· ·Q· · Would you go ahead and mark the field?
22· ·A· · (Indicating)
23· ·Q· · Can I see your binder for a second?
24· · · · · · · · · · · · · · ·(Pause)
25· ·A· · I'll look at it again to make sure, but I think that
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·1· · · · was it.
·2· ·Q· · I thought your earlier testimony was it was in the
·3· · · · land across the street from you.
·4· ·A· · No, no, no.· That was a few years ago.· Last year,
·5· · · · last year was across the road.· This one a few weeks
·6· · · · ago was down back behind Cory's house.
·7· ·Q· · Okay.
·8· ·A· · And I think that's Cory's house (indicating).· It's
·9· · · · hard to tell from this map.
10· ·Q· · So when you say -- the manure went on the field; is
11· · · · that correct?
12· ·A· · Yes.
13· ·Q· · It wasn't spilled in the roadway?
14· ·A· · Not to my knowledge.
15· ·Q· · Okay.· And were you there when they were applying it,
16· · · · or did you just smell it?
17· ·A· · I just smelled it.
18· ·Q· · Okay.· On Interrogatory No. 10, the next page, this
19· · · · references a paragraph from your Complaint, and I'll
20· · · · just read it.· It says "Co-Alliance LLP owns the hogs
21· · · · that are warehoused at the" --
22· ·A· · Wait a minute.· On 10?
23· · · · · · ·MS. FERRARO:· We're back to this.
24· ·Q· · I'm sorry, Exhibit 61, Interrogatory No. 10.
25· · · · · · · · · · · · · · ·(Pause)
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·1· ·Q· · Interrogatory No. 10 reads, Paragraph 14 of the
·2· · · · Complaint alleges that, quote, Co-Alliance LLP owns
·3· · · · the hogs that are warehoused at the CAFO.· Has
·4· · · · production contract with 4/9 Livestock and/or the
·5· · · · Himsel Defendants, and exercises substantial
·6· · · · operational control of the CAFO.· Do you see that?
·7· ·A· · Um-hum, yes.
·8· ·Q· · What is your understanding of the operational control
·9· · · · that Co-Alliance exercises over the CAFO?
10· · · · · · ·MS. FERRARO:· I'm just going to object to the
11· · · · extent that calls for a legal conclusion.
12· ·Q· · If you don't know, that's fine.· Again, I'm trying to
13· · · · get your firsthand knowledge of --
14· ·A· · I have no firsthand knowledge, but I can assume, and I
15· · · · don't think you want me to do that.
16· ·Q· · No, no.· Okay.· Have you seen the production contract
17· · · · between 4/9 Livestock and Co-Alliance?
18· ·A· · No.
19· ·Q· · Have you ever talked to anyone at Co-Alliance as to
20· · · · what they do as it relates to the raising of the hogs?
21· ·A· · No.
22· ·Q· · On Interrogatory No. 11 on the next page, the
23· · · · Interrogatory reads, after quoting from the Complaint
24· · · · in your answer, "Identify any and all steps you took
25· · · · to A, oppose the zoning petition filed on behalf of

132

·1· · · · 4/9 Livestock with the Hendricks County Plan
·2· · · · Commission to rezone the farm."
·3· · · · · · ·My question to you is have you already described
·4· · · · all -- any and all steps you took to oppose the zoning
·5· · · · petition with the Hendricks County Plan Commission?
·6· ·A· · Yes.
·7· ·Q· · Which, if I understand your testimony, was you
·8· · · · attended the hearing, but you didn't testify?
·9· ·A· · Correct.
10· ·Q· · And you didn't submit any written objections, correct?
11· ·A· · No.
12· ·Q· · Okay.· The next one is, "Appeal the decision by
13· · · · Hendricks County relating to the rezoning of the Farm,
14· · · · Himsel property and/or the Lannon property."
15· · · · · · ·And I believe your testimony earlier was that you
16· · · · did not appeal the decision by the Hendricks County
17· · · · Commission, correct?
18· ·A· · Correct.
19· ·Q· · And what was the reason for that?
20· ·A· · I personally didn't know that you could.· Plus I would
21· · · · think the money.
22· ·Q· · In Interrogatory No. 12, it's asking about an
23· · · · allegation in your Complaint regarding the rezoning
24· · · · process, and what I'm interested in is the answer
25· · · · below.· I'll just read the key part from the
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·1· · · · operations?
·2· · · · · · ·MS. FERRARO:· And I'm just going to object and
·3· · · · reiterate the objection that this calls also for
·4· · · · expert and legal opinion.
·5· · · · · · ·But to the extent she understands the question,
·6· · · · she can answer.
·7· ·A· · It has changed my life to where I never thought I
·8· · · · would have to pay attention to which way the wind blew
·9· · · · to hang my laundry outside, to enjoy my gardening
10· · · · which I love, my flowers.· I don't have any friends
11· · · · anymore that want to come out because of the smell.
12· · · · It's given me such anxiety, worrying that if I get up
13· · · · in the morning, am I going to smell it?· Can I open my
14· · · · windows?· I'm already running my air conditioner
15· · · · full-time, which is unheard of.· I just never thought
16· · · · it would be like this, that somebody would take such
17· · · · advantage of me and my family and the people around
18· · · · us.· I never in my life thought people were so
19· · · · inconsiderate and selfish.· I never did.· I'm sorry.
20· ·Q· · No, I'm sorry you're having to go through that.
21· ·A· · It's -- when your doctor says, "I'm sorry.· You need
22· · · · medication to settle down or you're going to have a
23· · · · heart attack" because of the stress of it, it's not
24· · · · worth it.· It's not.
25· ·Q· · Let me ask you this.· Has the level of the odors or
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·1· · · · the frequency changed at all from the time it first
·2· · · · opened in September, October, 2013 to today?
·3· ·A· · Yes.
·4· ·Q· · How so?
·5· ·A· · We've noticed -- and we're just guessing, because they
·6· · · · don't call us to tell us when they're going to have a
·7· · · · new load come in or anything, but the older the pigs
·8· · · · are the worse the smell is.· And I don't know what the
·9· · · · timeline is or any of that.· But -- and it also has to
10· · · · do with prevailing winds.· Thank God this year spring
11· · · · so far has been northwest, northeast.· Every once in a
12· · · · while we get it from the northeast and we get their
13· · · · other place over on 200 West, but that has nothing to
14· · · · do with this.· But it's --
15· ·Q· · Have you had any out-of-pocket expenses?
16· ·A· · A lot more air freshener, medication, time away.· So I
17· · · · guess that would be extra gas money, so we just don't
18· · · · have to be confronted with it.
19· ·Q· · Have you had any sampling of the odors done?
20· ·A· · No.· My own nose.
21· ·Q· · Okay.· One of these -- in Interrogatory No. 34, what I
22· · · · need to get an understanding from you is the
23· · · · difference between Cory, Clint, and Sam Himsel in
24· · · · their individual capacity versus those three acting on
25· · · · behalf of 4/9 Livestock.· That's the area I want to go
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·1· · · · into now.· Okay?
·2· · · · · · ·So my question is, are you aware of any acts
·3· · · · undertaken by -- let's start with Sam Himsel in his
·4· · · · individual capacity, that you believe give rise to any
·5· · · · claim or liability?
·6· · · · · · ·MS. FERRARO:· I'm going to object to the extent
·7· · · · that calls for a legal conclusion.
·8· ·A· · Could you repeat that, please?
·9· ·Q· · Yeah.· And -- well, let me come at it from a different
10· · · · angle.· Is it your understanding that 4/9 Livestock is
11· · · · owned by Sam, Cory, and Clint Himsel?
12· ·A· · I understand that.
13· ·Q· · Okay.· And is it your understanding that all three of
14· · · · them also work for 4/9 Livestock as employees?
15· · · · · · ·MS. FERRARO:· I'll object to the extent that
16· · · · calls far a legal conclusion.
17· ·A· · I assume they do.
18· ·Q· · Okay.· And so what I want to understand is -- I think
19· · · · I have a good understanding of your complaints against
20· · · · 4/9 Livestock and the odors that emanate from there.
21· · · · · · ·What I want to know is, as you sit here today,
22· · · · are you aware of anything that they've done in their
23· · · · individual capacity, separate and apart from whatever
24· · · · they may have done on behalf of 4/9 Livestock, any act
25· · · · or omission they may have committed or failed to do
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·1· · · · that you believe has caused you harm?
·2· · · · · · ·MS. FERRARO:· And I'll, again, object on the
·3· · · · basis that that calls for a legal conclusion.
·4· · · · · · ·You can answer.
·5· ·A· · Why they did what they did is beyond me.
·6· ·Q· · But did they do that on behalf of 4/9 Livestock?
·7· ·A· · I don't know.
·8· · · · · · ·MS. FERRARO:· Again, objection.
·9· ·A· · I don't know.· I don't know.· I don't know their
10· · · · intent behind it.· I can't read their minds.
11· ·Q· · Okay.· Do you know -- is it your understanding that
12· · · · the property on which the hog barns is located is
13· · · · owned by 4/9 Livestock?
14· ·A· · I do now.
15· ·Q· · Okay.· Is it your understanding that the 4/9 Livestock
16· · · · is the entity responsible for raising the hogs?
17· · · · · · ·MS. FERRARO:· Objection; calls for a legal
18· · · · conclusion.· Also speculation.
19· ·A· · I would think it is, yeah.
20· ·Q· · Okay.· Do you have any firsthand knowledge of anything
21· · · · that -- again, we'll just go -- that Sam Himsel in his
22· · · · individual capacity -- not on behalf of 4/9, just in
23· · · · his individual capacity, anything you can point to to
24· · · · say he either did something wrong or failed to do
25· · · · something that's caused you harm?
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·1· · · · development."
·2· · · · · · ·So, do you see that paragraph there?
·3· ·A· · Yes.
·4· ·Q· · Going back to, sort of, our brief discussion about the
·5· · · · County recognizing different sorts of agricultural
·6· · · · uses, within agriculture there can be competing land
·7· · · · uses as well; would that be your understanding --
·8· · · · totally your understanding, not as an expert or
·9· · · · lawyer?
10· ·A· · To my understanding, land usage is farming.· Farming
11· · · · is planting corn, wheat, beans, maybe animals, but
12· · · · it's more of a free-range thing.· That's the way I was
13· · · · brought up and that's what I first saw when I moved
14· · · · out here after we were married.· There was open range.
15· · · · The pigs walked, the cows walked, everybody walked the
16· · · · ground.· They weren't in any buildings as, per se,
17· · · · like there is with the CAFO.
18· ·Q· · Just to make sure I understand, since you lived there
19· · · · since 1974 until the date the Defendant's built their
20· · · · confined animal feeding operation, that's not what you
21· · · · associated with agriculture; is that correct?
22· ·A· · No, no.
23· ·Q· · And if you look underneath the Goals and Objectives
24· · · · section here, under "Action Steps", it talks about
25· · · · developing standards for CAFO's to permit the
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·1· · · · development and expansion of CAFO's in agriculturally
·2· · · · designated areas or as a special exception use and to
·3· · · · include ordinances -- in ordinances, a requirement to
·4· · · · provide buffers between CAFO's and residential
·5· · · · development; do you see that?
·6· ·A· · Yes, I do.
·7· ·Q· · So even the County there, would you agree, is
·8· · · · recognizing that CAFO's next to residential areas can
·9· · · · be problematic?
10· ·A· · Yes.
11· ·Q· · And that's been your experience since the Defendants
12· · · · built their CAFO next to you, correct?
13· ·A· · Yes.· And may I also say with buffers, there's no
14· · · · buffer around this facility, none.
15· ·Q· · Okay.· If you can pull out Exhibit 49 for me.
16· · · · · · · · · · · · · · ·(Pause)
17· ·Q· · Are you there?
18· ·A· · Yes, ma'am.
19· ·Q· · Okay.· Just before we leave talking about the
20· · · · Comprehensive Plans, I believe counsel asked you a
21· · · · question or two about whether you had ever raised a
22· · · · concern or were involved in any of the planning
23· · · · committees or groups to raise concerns about the
24· · · · comprehensive planning.· Do you recall that line of
25· · · · questioning?
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·1· ·A· · Yes.
·2· ·Q· · And you had said you had not participated?
·3· ·A· · No, I had not participated.
·4· ·Q· · Would the fact that you just testified that your view
·5· · · · of agriculture is something not related to a CAFO,
·6· · · · would that play into why you didn't participate in any
·7· · · · planning -- scratch that.
·8· · · · · · ·Would that -- would the fact that your view of
·9· · · · agriculture as one of traditional farms, for lack of a
10· · · · better word, play into why you didn't participate in
11· · · · any comprehensive planning?
12· ·A· · Not only that, but raising the family, I was more
13· · · · intent with what they were doing and sports and my
14· · · · family's life than to be concerned about farming and
15· · · · things like that, as what they've done now compared to
16· · · · what I knew farming.· As a little girl, we'd go to my
17· · · · grandpa's in Muddy, Illinois, and he had cattle, and
18· · · · it wasn't anything for us to walk in cow manure or
19· · · · watch a cow urinate or anything like that.
20· · · · · · ·So I was very familiar with what we now call, you
21· · · · know, free-grazing cattle and that.· So it's not been
22· · · · anything that I've been shy of.· Now growing up, I did
23· · · · not grow up with anything that's around here until we
24· · · · came out here, and my sons did help with, you know --
25· · · · we'd see the pigs, we'd see the cows.· And I
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·1· · · · distinctly remember one year we went to Ayre's Bunny's
·2· · · · Barnyard, and the boys said, "Can we go home?· Because
·3· · · · I get to pet them there."
·4· · · · · · ·So with the neighbors that we have had, the boys
·5· · · · have been able to be around livestock and enjoy, you
·6· · · · know -- the enjoyment of them.
·7· ·Q· · So, in other words, there really wasn't a problem for
·8· · · · you to be concerned about?
·9· ·A· · No, no.· I'm not into politics and that line, no.· So,
10· · · · that's -- I'm not a farmer.· Why would I be
11· · · · interested?
12· ·Q· · Had you known -- I believe you testified that you
13· · · · weren't aware of the comprehensive planning process,
14· · · · but had you known that your area would continue to be
15· · · · designated for a rural agricultural use, would that
16· · · · have raised a concern for you?
17· · · · · · ·MR. BRAUN:· Objection; calls for speculation.
18· · · · · · ·Subject to that, she can answer.
19· ·A· · If it involved me directly, yes.· Not to sound
20· · · · cold-hearted, but if it's not affecting me, I'm not
21· · · · interested.
22· ·Q· · Right.· Well, so my question was, had you known -- as
23· · · · you read through earlier with Mr. Braun, that area
24· · · · where you live is designated an agricultural area?
25· ·A· · Correct.
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·1· · · · regulations for smell like there is for noise -- at
·2· · · · least as of yet.· I hope the technology has progressed
·3· · · · enough that one day there is something.· I mean,
·4· · · · it's -- the air emissions for some factories, they can
·5· · · · do, because it's set, like, off of their chimneys --
·6· · · · or their air stacks, their smokestacks, to where they
·7· · · · could.
·8· · · · · · ·But with this, it's such a broad area that I
·9· · · · don't think that there would be any way that they
10· · · · could.· I could be wrong.· I don't know.
11· · · · · · ·Did that answer -- no?
12· ·Q· · That's okay.· It's been a long day, and my question
13· · · · was probably a poor one.· I guess what I'm getting at
14· · · · is, if there is a permit that is issued that regulates
15· · · · a problem, but it's not the problem you have, right?
16· · · · IDEM doesn't regulate odors, and their permit doesn't
17· · · · regulate odors, what difference would it make to
18· · · · appeal it, right?
19· ·A· · Yeah, correct.· It's like blowing into the wind, and
20· · · · that's not going to do you any good.
21· ·Q· · You testified before that -- I think your testimony
22· · · · was you're opposed to all CAFO's; do you recall that
23· · · · testimony?
24· ·A· · Yes.
25· ·Q· · And I believe you testified that you have concerns
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·1· · · · about the way animals are treated in CAFO's?
·2· ·A· · Yes.
·3· ·Q· · And you're concerned about impacts on neighbors of
·4· · · · CAFO's?
·5· ·A· · Yes.
·6· ·Q· · But you've never brought a lawsuit against any other
·7· · · · owners of a CAFO before this, correct?
·8· ·A· · Correct.
·9· ·Q· · So not liking CAFO's and what they do is different
10· · · · than filing a lawsuit against a CAFO, correct?
11· ·A· · Yes.
12· ·Q· · Does your general dislike of confined animal feeding
13· · · · operations have anything to do with you bringing this
14· · · · lawsuit?
15· ·A· · Somewhat, but also the smell and what they've done has
16· · · · been part of the reason.· Like I said, it's impacted
17· · · · my life and my way of life, like, 95 percent.
18· ·Q· · So if the CAFO that the Defendants built near you was
19· · · · not causing any of the troubles, any of the harm to
20· · · · you and your property that you claim it is, would you
21· · · · have brought the lawsuit just because you don't like
22· · · · CAFO's?
23· ·A· · Probably not.· If it smelled like roses or the traffic
24· · · · wasn't so excessive, probably I would not.· But when
25· · · · you feel like you want to vomit every time you get a
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·1· · · · whiff of this stuff -- and I literally vomit, it's --
·2· · · · I just can't explain what it does to me.· I really
·3· · · · can't.· It's caught in my throat.· I just -- I have to
·4· · · · turn around and go back inside.· It makes me sick.· It
·5· · · · just makes me sick.
·6· · · · · · ·MS. FERRARO:· That's all I have.
·7· · · · · · ·MR. BRAUN:· I don't have any other questions.
·8· · · · Thank you very much for coming in today.· I appreciate
·9· · · · it.
10· · · · · · ·VIDEOGRAPHER:· This concludes the videotaped
11· · · · deposition of Susan Lannon taken on May 25th, 2016.
12· · · · The current local time is 4:18 p.m. and we are off the
13· · · · record.
14
15· · · · · · · AND FURTHER THE DEPONENT SAITH NOT.
16
17· · · · · · · · · · · · · · · · ·_______________________
18· · · · · · · · · · · · · · · · · · ·SUSAN M. LANNON
19
20· ·END TIME:· 4:18 P.M.
21
22
23
24
25
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·1· ·STATE OF INDIANA· · )

· · · · · · · · · · · · ·)

·2· ·COUNTY OF MARION· · )

·3

·4· · · · · · · · · I, Karen K. Keim, CRR, RPR, CSR-IL, CCR-MO,

·5· · · · Notary Public, do hereby certify that SUSAN M. LANNON,

·6· · · · the deponent herein, was first duly sworn to tell the

·7· · · · truth, the whole truth, and nothing but the truth in

·8· · · · the aforementioned matter;

·9· · · · · · · · · That the foregoing deposition was taken on

10· · · · behalf of the Defendants, at Harrington Law, P.C., 105

11· · · · North Washington Street, Danville, Indiana, on May 25,

12· · · · 2016, pursuant to the Indiana Rules of Trial

13· · · · Procedure;

14· · · · · · · · · That said deposition was taken down in

15· · · · stenograph notes and afterwards reduced to typewriting

16· · · · under my direction, and that the typewritten

17· · · · transcript is a true record of the testimony given by

18· · · · the said deponent; and that signature was reserved by

19· · · · the deponent and all parties present;

20· · · · · · · · · That the parties were represented by their

21· · · · counsel as aforementioned.

22· · · · · · · · · I do further certify that I am a

23· · · · disinterested person in this cause of action, that I

24· · · · am not a relative or attorney of either party or

25· · · · otherwise interested in the event of this action; and
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·1· · · · that I am not in the employ of the attorneys for any

·2· · · · party.

·3· · · · · · ·IN WITNESS WHEREOF, I have hereunto set my hand

·4· · · · this 7th day of June, 2016.

·5

·6

·7· · · · · · · · · · · · · · · · · · · _______________________

·8

·9· ·Karen K. Keim

· · ·Certified Realtime Reporter

10· ·Illinois CSR No. 84-1577

· · ·Missouri CCR No. 1328
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·1· · · · interest plus attorney fees plus whatever.· So -- and
·2· · · · that was the extent of it.
·3· ·Q· · Were you deposed in that case?
·4· ·A· · Yes.
·5· ·Q· · Okay.· And was it about your work experience?
·6· ·A· · Right.· Mainly because I was in the IT area, and the
·7· · · · IT area prepared a lot of reports that had to do with
·8· · · · vacation earnings for employees.
·9· ·Q· · Okay.· And aside from the L. S. -- was that a class
10· · · · action lawsuit?
11· ·A· · Yes.
12· ·Q· · Okay.· Aside from that L. S. Ayres class action
13· · · · lawsuit and this lawsuit, have you had any other
14· · · · experiences where you were either a party to a lawsuit
15· · · · or you testified in a lawsuit?
16· ·A· · No.
17· ·Q· · Okay.· Let's -- in terms of brief background, could
18· · · · you walk me through your educational background
19· · · · starting with high school?
20· ·A· · Okay.· Graduated from high school in 1964, Lafayette,
21· · · · Indiana.· Went to Indiana State University for two
22· · · · years following that.· Ran out of money.· Moved to
23· · · · Indianapolis to pursue a job that I had part-time in
24· · · · Indianapolis, and took a few classes while I was
25· · · · working part-time to get enough money to go back to

10

·1· · · · school.· In the interim, I was drafted into the
·2· · · · military and spent two years in the US Army; one year
·3· · · · in Vietnam.
·4· ·Q· · Thank you for your service.
·5· ·A· · Thank you.
·6· · · · · · ·Other than that, classes afterward.· Lots of
·7· · · · stuff that had to do with IT through IUPUI, IBM.· All
·8· · · · the vendors that we did business with provided lots of
·9· · · · classes and education.· So --
10· ·Q· · Did you ever get a degree?
11· ·A· · I have, like, an associates degree from Indiana
12· · · · College.
13· ·Q· · Okay.
14· ·A· · And I think they merged with somebody else at the
15· · · · time, and I'm not really sure who they are now.· It's
16· · · · been so long ago.
17· ·Q· · So you got your AA and then you've had a series of
18· · · · seminars and workshops and -- to continue to advance
19· · · · your understanding in the IT field?
20· ·A· · Yes, sir.
21· ·Q· · Okay.· All right.· And then on your employment
22· · · · background, starting with -- let's start with when you
23· · · · moved back to Indianapolis and had a part-time job.
24· · · · From that forward, if you could briefly walk me
25· · · · through your employment background.

11

·1· ·A· · I had a part-time job with L. S. Ayres and Company at
·2· · · · the time, and I was working part-time and going to
·3· · · · school to try to generate enough money to get back to
·4· · · · Indiana State -- which never happened because of the
·5· · · · Army; and went into the Army and I came back, and my
·6· · · · job was waiting for me at L. S. Ayres, and I worked, I
·7· · · · think, it was 10 days short of 25 years for L. S.
·8· · · · Ayres until '91 when they closed all of their back
·9· · · · office functions.
10· ·Q· · So approximately '67 -- '66 through '91?
11· ·A· · Right.
12· ·Q· · Okay.· What was your official title?
13· ·A· · When I left was Director of Data Processing.
14· ·Q· · Okay.· What were your duties and responsibilities as
15· · · · Director of Data Processing?
16· ·A· · Management, basically, of all of the processing of
17· · · · records and entries for department stores for L. S.
18· · · · Ayres.
19· ·Q· · And then after you left L. S. Ayres and Company, what
20· · · · was your next job?
21· ·A· · I went to work for a company called CTI Group.· At the
22· · · · time, they were called CompuCom, but eventually it
23· · · · ended up as CTI Group, in downtown Indianapolis, and
24· · · · they were a software integrator, developer.· They also
25· · · · provided computing services for major carriers, small

12

·1· · · · billing enterprises that --· in the telecom industry.
·2· ·Q· · How long were you with CTI Group?
·3· ·A· · 20 years.
·4· ·Q· · So from roughly '92 to 2012?
·5· ·A· · Yes, sir.
·6· ·Q· · And what was your position when you retired or when
·7· · · · you left CTI?
·8· ·A· · I was Senior Account Manager and Sales.
·9· ·Q· · And what were your duties and responsibilities as
10· · · · Senior Account Manager and Sales?
11· ·A· · Take care of major accounts and, basically, make sure
12· · · · that all of the major accounts were looked after very
13· · · · carefully, to make sure that they were all satisfied
14· · · · with our services.
15· ·Q· · Okay.· And then, have you worked anywhere else since
16· · · · 2012 when you left CTI Group?
17· ·A· · No, sir.
18· ·Q· · So you're full-time retired since then?
19· ·A· · Full-time retired.
20· ·Q· · Okay.· Now I want to shift over to where you live.
21· ·A· · Okay.
22· ·Q· · If I understand correctly from your wife, Mrs. Lannon,
23· · · · yesterday she testified that she moved into your --
24· · · · where you both currently live, in 1974, but you had
25· · · · started living there prior to that.· What year was

Robert Lannon
May 26, 2016

Connor Reporting
www.connorreporting.com

317.236.6022

9 to 12
Robert Lannon
May 26, 2016

Connor Reporting
www.connorreporting.com

317.236.6022
YVer1f

App. 113



13

·1· · · · that?
·2· ·A· · 19 -- I think actually in 19 -- late 1971.
·3· ·Q· · Okay.· And did you build that home?
·4· ·A· · Yes, sir.
·5· ·Q· · Okay.· Do you remember about what you paid for the
·6· · · · home?
·7· ·A· · It was somewhere between 22 and 25,000, because the
·8· · · · land was the down payment at the time through the
·9· · · · bank.
10· ·Q· · So you owned the ground, and you just borrowed to
11· · · · build the house?
12· ·A· · Yes, sir.
13· ·Q· · Okay.· And were there any other homes on either side
14· · · · of you at that time?
15· ·A· · Yes, sir.
16· ·Q· · Okay.· And then the Himsel farm -- now I'm talking
17· · · · about Art and Dick Himsel.· Their farm was located
18· · · · across the street from you at that time; is that
19· · · · correct?
20· ·A· · Correct.· It would have been Art and Helen Himsel and
21· · · · not Dick.
22· ·Q· · Okay.· And then the ground on which -- where 4/9
23· · · · Livestock is currently located, that roughly 58 acres,
24· · · · that was just farmland used for crops; is that
25· · · · correct?

14

·1· ·A· · That's correct.
·2· ·Q· · And if I understood correctly yesterday from your
·3· · · · wife, from now what we'll say 1971 through September
·4· · · · of 2013, that 58 acres was always used for just
·5· · · · farmland, growing crops, that sort of thing?
·6· ·A· · Correct.
·7· ·Q· · Okay.· Okay.· In the interest of efficiency, you were
·8· · · · here yesterday for the first half of your wife's
·9· · · · deposition through noon.· Was there anything that you
10· · · · heard in terms of your wife's answers that you either
11· · · · felt like you needed to correct or amend, or were you
12· · · · satisfied with her answers?
13· · · · · · ·MS. FERRARO:· I'm just going to object to the
14· · · · extent that he's not reviewed the transcript.
15· ·Q· · No, understood.· Anything that jumped out at you --
16· · · · we're going to go through some of the same stuff from
17· · · · yesterday,· I'm just thinking in terms of was there
18· · · · anything that jumped out at you that you felt like
19· · · · either you needed to correct or add on?· Because I'm
20· · · · not going to go into the same level of detail today
21· · · · because you were here yesterday, but we'll go through
22· · · · the documents but in more summary fashion.
23· ·A· · I can't answer that question.· As my attorney said,
24· · · · I'd have to review the documents to see if her answers
25· · · · were what you really asked.

15

·1· · · · · · · · · · · · · (Exhibit 67
·2· · · · · · · · · ·presented to the witness.)
·3· ·Q· · Okay.· Mr. Lannon, I'm going to hand you Exhibit 67,
·4· · · · which is the Notice of Deposition that I sent to your
·5· · · · counsel back on May 13th; do you see that?
·6· ·A· · Yes, sir.
·7· ·Q· · Have you seen this document before today?
·8· ·A· · No, sir.
·9· ·Q· · Okay.· But you were notified by your counsel that you
10· · · · would have your deposition today; is that correct?
11· ·A· · Yes, sir.
12· ·Q· · Okay.· What did you do to prepare for today's
13· · · · deposition?
14· ·A· · Basically, spoke to my counsel and just tried to bring
15· · · · back into memory things that happened all the way back
16· · · · to when we first built the house there and when the
17· · · · CAFO was built.
18· ·Q· · Aside from your counsel, did you talk -- did you talk
19· · · · with your wife about it?
20· ·A· · Yes.
21· ·Q· · Okay.· Anything in particular you talked to her about?
22· ·A· · No.· We were just trying to --
23· · · · · · ·MS. FERRARO:· Actually, I'm going to object based
24· · · · on privilege.· I'm going to object based on privilege.
25· · · · Discussions between the two of the Plaintiffs about

16

·1· · · · today, I don't know that that's something that you can
·2· · · · discover.
·3· · · · · · ·MR. BRAUN:· Were you present?
·4· · · · · · ·MS. FERRARO:· Well, again, they're husband and
·5· · · · wife and they're both Plaintiffs, so they have a
·6· · · · shared privilege.
·7· · · · · · ·MR. BRAUN:· You're asserting the husband and wife
·8· · · · privilege?
·9· · · · · · ·MS. FERRARO:· I am.
10· ·Q· · All right.· Aside from your wife and your counsel, did
11· · · · you talk with anyone else -- for instance, Dick and
12· · · · Janet Himsel -- in preparation for today?
13· ·A· · No.
14· ·Q· · Did you talk with anyone from Hendricks County?
15· ·A· · No.
16· ·Q· · Okay.· Did you review any documents in particular in
17· · · · preparation for today?
18· ·A· · I'm trying to think.· No, I don't think so.
19· ·Q· · Okay.· If you would, turn to Exhibit No. 1 in the
20· · · · binder next to you, Mr. Lannon.· I'm sorry.· It's in
21· · · · the binder here.
22· · · · · · · · · · · · · ·(Exhibit 1
23· · · · · · · · · ·presented to the witness.)
24· ·Q· · That is the -- and, again I will go through in a more
25· · · · summary fashion today, because we went through in
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·1· · · · previously owned by Sam Himsel.· At the time the
·2· · · · petition for rezoning was filed, I'll represent to you
·3· · · · that Sam Himsel owned the property.· It's a matter of
·4· · · · public record and there's a deed there, et cetera.
·5· · · · Okay?
·6· ·A· · Okay.
·7· ·Q· · That property, after it was rezoned, was then conveyed
·8· · · · over to 4/9 Livestock, and I'll represent that to you,
·9· · · · that that's actually what happened.· Okay?
10· ·A· · Okay.
11· ·Q· · Thereafter, the permits issued by -- or the approvals
12· · · · issued by IDEM to construct it and operate it were
13· · · · issued to 4/9 Livestock, LLC.· Okay?
14· ·A· · Okay.
15· ·Q· · And what I want to ask you now is, based on those
16· · · · facts -- which I'll represent to you happened, okay?
17· · · · I'm not asking you to independently verify.· Are you
18· · · · aware of anything that was done by Cory, Clint, or Sam
19· · · · in their individual capacity that would give rise to
20· · · · any liability or cause you any harm?
21· · · · · · ·MS. FERRARO:· I'll object.· That calls for a
22· · · · legal conclusion and an expert opinion.· And I think
23· · · · that you're asking him to understand agency theory,
24· · · · and the difference between, you know, acting on behalf
25· · · · of the corporation versus acting individually.· And

50

·1· · · · that is quite clearly a legal concept.
·2· · · · · · ·You can answer to the extent you know.
·3· ·A· · I don't think I would understand the differences.
·4· ·Q· · But you just testified a moment ago, if you were
·5· · · · working on behalf of L. S. Ayres, it was L. S. Ayres'
·6· · · · exposure, not yours individually, correct?
·7· ·A· · That's true.
·8· ·Q· · Okay.· And L. S. Ayres was a corporation?
·9· ·A· · Correct.
10· ·Q· · And a Limited Liability Corporation is a corporation
11· · · · also.
12· ·A· · Correct.
13· ·Q· · And you understand that 4/9 Livestock, LLC is a
14· · · · Limited Liability Corporation?
15· ·A· · I do now.
16· ·Q· · Okay.· And so my question is this:· Again, are you
17· · · · aware, as you sit here today, of any act or omission
18· · · · by Cory, Clint, or Sam Himsel -- in their individual
19· · · · capacity, that's caused you harm?
20· · · · · · ·MS. FERRARO:· I'll, again, object.· It calls for
21· · · · a legal conclusion.
22· ·A· · I don't know.
23· ·Q· · But you can't point to anything they've done
24· · · · individually, as you sit here today, that you believe
25· · · · was negligent?

51

·1· · · · · · ·MS. FERRARO:· Same objection.
·2· ·A· · I don't know.
·3· ·Q· · And as you sit here today, have Cory, Clint, or Sam
·4· · · · Himsel ever trespassed on your property?
·5· · · · · · ·MS. FERRARO:· Calls for a legal conclusion.
·6· ·A· · Not to my knowledge.
·7· ·Q· · Okay.· Has Co-Alliance ever trespassed on your
·8· · · · property?
·9· · · · · · ·MS. FERRARO:· Same objection.
10· ·A· · Not to my knowledge.
11· ·Q· · And to your knowledge, has Co-Alliance ever stepped
12· · · · foot on your property, other than providing you
13· · · · natural gas?
14· ·A· · Not to my knowledge.
15· ·Q· · Have Cory, Clint, or Sam Himsel ever set foot on your
16· · · · property?
17· ·A· · Not to my knowledge, unless they did it while I wasn't
18· · · · present.
19· ·Q· · Okay.· Since 2012, have you done any major
20· · · · improvements or invested any significant dollars into
21· · · · your home or property?
22· ·A· · Yes, sir.
23· ·Q· · What does that consist of?
24· ·A· · Remodeling, complete remodeling of the kitchen.
25· ·Q· · And when was that done?
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·1· ·A· · 2014.
·2· ·Q· · Anything else?
·3· ·A· · Just normal maintenance, paint, anything else, upkeep.
·4· ·Q· · Okay.
·5· ·A· · General upkeep.
·6· ·Q· · Okay.· Since the 4/9 Livestock CAFO was built and
·7· · · · became operational, have you ever filed a complaint or
·8· · · · lodged a complaint with Indiana Department of
·9· · · · Environmental Management?
10· ·A· · With what management?
11· ·Q· · Indiana Department of Environmental Management?
12· ·A· · No, sir.
13· ·Q· · Have you ever contacted anyone from Hendricks County
14· · · · to express any displeasure or complaints about the 4/9
15· · · · Livestock CAFO?
16· ·A· · Yes, sir.
17· ·Q· · And who was that?
18· ·A· · County Commissioner.
19· ·Q· · And who was that?
20· ·A· · I think his name is Commissioner Gentry.
21· ·Q· · Okay.· And when was that?
22· ·A· · I'm not sure of the date.· I would say a month or two
23· · · · months ago.
24· ·Q· · And what did you tell Commissioner Gentry?
25· ·A· · I told Commissioner Gentry that the smell was
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·1· · · · atrocious and that it was unbearable at the time,
·2· · · · could not even go outside.
·3· ·Q· · And what was Commissioner Gentry's response?
·4· ·A· · Commissioner Gentry's response at the time, I think,
·5· · · · if I remember right, was that he said that there would
·6· · · · be odor emission from the CAFO and we could go to the
·7· · · · Tax Assessor's office and ask for a reduction in
·8· · · · property taxes because of the CAFO.
·9· ·Q· · And did you?
10· ·A· · No, not yet.
11· ·Q· · Was there any other relief that Commissioner Gentry
12· · · · identified to you that might be available to you,
13· · · · other than potential reduction of tax assessment?
14· ·A· · No, sir.
15· ·Q· · Did you try to encourage anyone other than the Himsels
16· · · · to join you in this lawsuit?
17· ·A· · No, sir.
18· ·Q· · Do you know why the neighbors on either side of you
19· · · · did not join in this lawsuit?
20· ·A· · The neighbors to the west of us are only there maybe
21· · · · five months a year, maybe six at the most, because
22· · · · they are in Florida from the time -- like October
23· · · · through May.· The other side, I don't know -- we don't
24· · · · speak that often so, no.· Other than that, no.
25· ·Q· · Do you know if the neighbors that -- who are present
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·1· · · · but you don't talk to much, do you know whether they
·2· · · · have complained of any odors on their property as
·3· · · · well?
·4· ·A· · I have no idea.
·5· ·Q· · As the property owner, do you have any understanding
·6· · · · of what you believe your house is worth?
·7· ·A· · General idea.
·8· ·Q· · And what do you believe it is?
·9· ·A· · I would believe that it's worth somewhere in the 160
10· · · · to 180 range.
11· ·Q· · Okay.· So a little north of what the Tax Assessor's
12· · · · office says?
13· ·A· · Correct.
14· ·Q· · And what do you base that on?
15· ·A· · Well, at the time, I based it on other houses in the
16· · · · area, what they were selling for.
17· ·Q· · Are you aware of any new houses that have been built
18· · · · within a one-mile radius since the 4/9 Livestock CAFO
19· · · · was constructed?
20· ·A· · Yes, sir.
21· ·Q· · And where were those located?
22· ·A· · Those are located on the same road, 425 West, that the
23· · · · CAFO is, and -- I'm trying to think.· And across
24· · · · 236 on -- I'm trying to think what the road is.· Maybe
25· · · · it's 300 West or something like that.· There's three
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·1· · · · new houses there.
·2· ·Q· · So you've got three new houses there, and then how
·3· · · · many -- I'm trying to get my directions here, that you
·4· · · · were referencing earlier, up the road on 425?
·5· ·A· · I think there's three new houses there, too.
·6· ·Q· · Okay.· Have you talked with any of those six -- are
·7· · · · all six of them occupied now, or are they under
·8· · · · construction?
·9· ·A· · I think they're completed.
10· ·Q· · Okay.· Have you talked with any of the folks who live
11· · · · in those six new homes as to any concerns they may
12· · · · have about building a brand new home in such close
13· · · · proximity to a CAFO?
14· ·A· · Yes, and they did not know that the CAFO was going to
15· · · · be built there, and they would not have built that
16· · · · house if they had known that a CAFO was going to be
17· · · · built in the area.
18· ·Q· · And so when were these houses built?
19· ·A· · I'm not really sure of the date.
20· ·Q· · They were all built before the CAFO was constructed?
21· ·A· · I can't answer that, to be truthful with you.· I'm not
22· · · · sure.
23· ·Q· · Did you talk, before you filed suit, with any realtors
24· · · · or appraisers or anyone else who might be able to
25· · · · provide you some support for a potential diminution of
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·1· · · · property value claim?
·2· ·A· · No, sir.
·3· ·Q· · Have you had your property tested for odors?
·4· ·A· · No, sir.
·5· ·Q· · Do you know whether any of your neighbors have had
·6· · · · their properties tested for odors?
·7· ·A· · Can't answer that.
·8· ·Q· · One of the documents that your counsel provided to me
·9· · · · yesterday was the water results that were performed
10· · · · about a year ago, and they were addressed to you.· Do
11· · · · you recall that?
12· ·A· · Yes, sir.
13· ·Q· · And I just want to confirm, that's the only testing of
14· · · · your water that's been done, say, in the last five
15· · · · years; is that correct?
16· ·A· · Correct.
17· ·Q· · And the test results came back that your water was
18· · · · safe to drink?
19· ·A· · Yes, sir.
20· ·Q· · Are you aware of any migration from the 4/9 Livestock
21· · · · CAFO onto anyone else's property as to subsurface,
22· · · · impacting ground water?
23· ·A· · No, sir.· I can't answer that.
24· ·Q· · You're not aware of anyone who has complained that
25· · · · their drinking water has been adversely affected by
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·1· · · · · · ·MS. FERRARO:· Again, that calls for a legal
·2· · · · conclusion.
·3· · · · · · ·But you can answer to the extent you have an
·4· · · · opinion about that.
·5· ·A· · I am not sure what Co-Alliance has done to impact my
·6· · · · life.
·7· ·Q· · As to Clint Himsel, what can you point to that he's
·8· · · · done that you believe was negligent?
·9· · · · · · ·MS. FERRARO:· Same objection.· Calls for a legal
10· · · · conclusion.
11· ·A· · I can't answer that.
12· ·Q· · Because you don't know?
13· ·A· · I don't know.
14· ·Q· · Okay.· And the same with respect to Cory Himsel?
15· ·A· · Same answer.
16· ·Q· · Okay.· You don't know.· And is the same thing true as
17· · · · to Sam as well?
18· ·A· · Yes, correct.
19· ·Q· · Okay.· And the same thing is true as to 4/9, as to the
20· · · · construction of its facility, correct?
21· ·A· · Correct.
22· ·Q· · And is the same answer that you provided earlier, that
23· · · · you've not personally developed what you believe are
24· · · · compensatory damages as it relates to your negligence
25· · · · count?
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·1· · · · · · ·MS. FERRARO:· Objection; form of the question.
·2· ·A· · I don't even know what that question means.
·3· ·Q· · Well, remember under Paragraph 67, I asked you if you
·4· · · · had developed what you believe to be compensatory
·5· · · · damages in the event you would prevail in this case.
·6· · · · And you said you didn't know because you hadn't done
·7· · · · that yet.· And I have the same question here for
·8· · · · Number II under "Negligence".· Does the same answer
·9· · · · apply, that as you sit here today, you've not
10· · · · developed yet what you believe to be the compensatory
11· · · · damages that you might recover in this case in the
12· · · · event that you were successful?
13· ·A· · Correct.
14· ·Q· · Okay.· As to Paragraph 69 regarding the Count III for
15· · · · trespass, the trespass that you're claiming in this
16· · · · case is because the odors that have traveled across
17· · · · the ground over onto your property; is that a fair
18· · · · statement?
19· · · · · · ·MS. FERRARO:· Objection; calls for a legal
20· · · · conclusion.
21· · · · · · ·But you can answer.
22· ·A· · Yes.
23· ·Q· · Okay.· And, again, that's all I'm trying to
24· · · · understand, Mr. Lannon, is that -- and I'll state as I
25· · · · said earlier.· If there is no odor, you would not be
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·1· · · · asserting a claim for trespass or nuisance, correct?
·2· ·A· · Can't answer that, because I don't know what other
·3· · · · damages that the CAFO could do to that area.
·4· ·Q· · Well, as you sit here today, what damages have been
·5· · · · accrued to that area?
·6· · · · · · ·MS. FERRARO:· I'm going to object.· This calls
·7· · · · for a legal conclusion and an expert conclusion, and
·8· · · · it really calls for speculation as well.· And the
·9· · · · Complaint speaks for itself as to what we're claiming.
10· · · · · · ·You may answer.
11· ·A· · I'm going to agree with my attorney on that answer.  I
12· · · · can't answer that question, because I'm not an expert
13· · · · in those areas.
14· ·Q· · Yeah, and, again, all I'm trying to do is understand
15· · · · the basis for your concern in this case.
16· · · · · · ·As I heard your wife articulate yesterday, and, I
17· · · · believe, you this morning, your principal negative
18· · · · impact arises from odor on your property periodically.
19· ·A· · Correct.
20· ·Q· · And so, again, if there is no odor -- I'm trying to
21· · · · understand.· Is there anything else out there that you
22· · · · believe has negatively impacted you as to the 4/9
23· · · · CAFO?
24· ·A· · The impact of constant traffic and trucks up and down
25· · · · the road at all hours of the day and night, delivering
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·1· · · · feed, moving cattle -- moving hogs in and out,
·2· · · · disruption, and whatever damage -- other damages the
·3· · · · CAFO could possibly do have impacted our life.
·4· ·Q· · And what other ways in which the CAFO might possibly
·5· · · · impact you?
·6· ·A· · Could possibly have polluted the water, but I don't
·7· · · · know that yet, because I'm not an expert.· Could have
·8· · · · possibly decreased my property value, because nobody
·9· · · · wants to live next to a CAFO.· I don't know of other
10· · · · things, but I'm sure if I sat down and thought for a
11· · · · long time, I could probably come up with some other
12· · · · conclusive answers.
13· ·Q· · And as you sit here today, if I understand your
14· · · · earlier testimony, you've not done anything yet to
15· · · · quantify any potential property damage loss, correct?
16· ·A· · Correct.
17· ·Q· · And is the same true --
18· · · · · · ·MS. FERRARO:· Hold on.· I'm just going to object
19· · · · to that to the extent that you did not distinguish
20· · · · between what his counsel has done versus what he has
21· · · · done.· If you want to make that a continuing --
22· · · · · · ·MR. BRAUN:· It is.· It is, and that's why I
23· · · · opened the deposition today --
24· · · · · · ·MS. FERRARO:· Okay.
25· ·Q· · I don't want to know anything your lawyer has done.
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·1· · · · to any of the Defendants about how to abate or lessen
·2· · · · the odor?
·3· ·A· · No, I have not.
·4· ·Q· · Are you aware of anything that can be done to abate
·5· · · · the odor?
·6· ·A· · Yes, I am.· There is supposedly, from what another
·7· · · · CAFO owner said, that there's additives that can be
·8· · · · added to the feed to lessen the odor or eliminate the
·9· · · · odor.· I'm not sure which.
10· ·Q· · And who was that CAFO owner?
11· ·A· · I think that's John Hardin.
12· ·Q· · When did you talk to him?
13· ·A· · I did not talk to him.· It was hearsay -- or somebody
14· · · · else had talked to him, and they had said that.
15· ·Q· · Do you believe the Defendants are operating the farm
16· · · · in an illegal manner?
17· · · · · · ·MS. FERRARO:· Objection; calls a legal
18· · · · conclusion.
19· ·A· · I can't answer that.
20· ·Q· · Is there anything you can point to that you believe
21· · · · that 4/9 Livestock or any of the Defendants have done
22· · · · anything in an irresponsible way?
23· ·A· · I only can go back to an incident that was well
24· · · · verified and published in 1998, where the Himsel
25· · · · brothers were fined for spillage in the other CAFO
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·1· · · · they owned, and for supposedly spillage from their --
·2· · · · this CAFO, due to the insertion of the remains or the
·3· · · · results of, you know, the underground pits where all
·4· · · · of the urine and everything else goes, the waste into
·5· · · · the ground that was spilled on other property.
·6· ·Q· · Is it your understanding that the pig manure is spread
·7· · · · on the farm fields as fertilizer?
·8· ·A· · That's correct.
·9· ·Q· · Do you have any understanding as to the number of
10· · · · acres required for disbursement of the pig manure as
11· · · · fertilizer?
12· ·A· · No, I do not.
13· ·Q· · Do you know if there is any sort of formula that you
14· · · · have to have, you know, per acre versus per quantity
15· · · · of pig manure to be stored and then spread?
16· ·A· · I am sure there's a formula, because there seems to be
17· · · · a formula for everything when it comes to fertilizer
18· · · · and planting and farming and all of the rest of that.
19· ·Q· · Have you ever observed firsthand any of the spreading
20· · · · the manure from the 4/9 CAFO onto any of the
21· · · · surrounding fields?
22· ·A· · Only at a distance.
23· ·Q· · Okay.· Was there anything that you observed from the
24· · · · distance that you believe the land application of the
25· · · · manure was improper?

107

·1· ·A· · Can't answer that, no.
·2· ·Q· · Anything that you saw from a distance in observing the
·3· · · · manure being spread on the land that was negligent?
·4· · · · · · ·MS. FERRARO:· Objection; calls for a legal
·5· · · · conclusion.
·6· ·A· · Can't answer that.
·7· ·Q· · And as you sit here today -- I think you answered this
·8· · · · earlier -- you're not aware of anything as to the
·9· · · · design or the construction of the 4/9 Livestock
10· · · · facility that was -- that was not in compliance with
11· · · · the IDEM permits, correct?
12· ·A· · No, I'm not.
13· · · · · · ·MS. FERRARO:· Objection; calls for a legal
14· · · · conclusion.
15· ·Q· · As you sit here today, has 4/9's operations at the
16· · · · CAFO violated any laws?
17· · · · · · ·MS. FERRARO:· Objection; calls for a legal
18· · · · conclusion.
19· ·A· · Can't answer that.
20· ·Q· · Can't answer because you don't know?
21· ·A· · I don't know.
22· ·Q· · Have you ever taken any photos or videos of the 4/9
23· · · · CAFO?
24· ·A· · No, I have not.
25· ·Q· · Have you ever contacted the Police or Sheriff's
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·1· · · · Department about the 4/9 operations?
·2· ·A· · No, I have not.
·3· ·Q· · I think you testified earlier you've not contacted any
·4· · · · Hendricks County official regarding 4/9's operations,
·5· · · · is that right, other than Commissioner Gentry?
·6· ·A· · Other than Commissioner Gentry.
·7· ·Q· · Do you have any understanding as to how often the
·8· · · · manure is taken from the storage in the hog barns and
·9· · · · is spread on the fields?
10· ·A· · I do not know that.
11· ·Q· · We talked earlier about -- in your Prayer for Relief
12· · · · in your Complaint, we went through the compensatory
13· · · · damages components.· Do you remember that discussion
14· · · · generally?
15· ·A· · Yes.
16· ·Q· · And we also talked about the Right-to-Farm Act
17· · · · generally.
18· ·A· · Correct.
19· ·Q· · Beyond those discussions, is there any other relief
20· · · · you're seeking in this lawsuit that we haven't
21· · · · covered?
22· · · · · · ·MS. FERRARO:· Objection; calls for a legal
23· · · · conclusion.
24· · · · · · ·But you may answer.
25· ·A· · Not that I know of at this time.
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·1· ·A· · No.
·2· ·Q· · Nothing that -- well, actually why don't you tell us?
·3· · · · What is the -- currently, when you are experiencing
·4· · · · the odors from the Defendant's confined feeding
·5· · · · operation, what is that like for you?· What is the
·6· · · · experience that you have?
·7· ·A· · The experience to me is the smell of death, and for
·8· · · · anybody that's been in the military and been in an
·9· · · · occupation where there is combat -- and I've been in
10· · · · combat, and I was severely wounded in combat and seen
11· · · · people die.· It is the smell of death.· It's almost
12· · · · the same as being in combat.· Smelling the pig odor
13· · · · reminds me of that continually.
14· ·Q· · And how is this impacted your and Susan's life?
15· ·A· · We don't spend much time outside anymore.· We try to
16· · · · pick our times when we can do yard work, cut the
17· · · · grass.· What little, minimal garden we have anymore
18· · · · is, you know -- you're limited to how much time you
19· · · · can spend outside to do the things you need to do.
20· · · · · · ·You know, if you would look at our property years
21· · · · ago compared to when after they built the CAFO, you
22· · · · would see a large difference between all of the
23· · · · flowers that were grown and everything else.· Susan
24· · · · was very dedicated to that.
25· ·Q· · Okay.· And so none of the farms that were around
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·1· · · · during this 40-year period that you've lived there
·2· · · · prior to the Defendant's CAFO being built ever caused
·3· · · · you to smell a smell of death, as you put it?
·4· ·A· · No.· Never.
·5· ·Q· · Nothing that has had the impact that the CAFO has had
·6· · · · on you and Susan?
·7· ·A· · Never.
·8· ·Q· · Okay.
·9· ·A· · No.
10· ·Q· · And I believe counsel asked you -- Mr. Braun asked you
11· · · · earlier about whether or not you had participated in
12· · · · any of the comprehensive planning that had gone on
13· · · · since 1983.· Do you recall that line of questioning?
14· ·A· · Yes, I do.
15· ·Q· · And you testified that you had not participated in any
16· · · · of the planning meetings or anything.· In fact, you
17· · · · didn't even know about it, correct?
18· ·A· · Correct.
19· ·Q· · Assuming that, as part of that comprehensive planning,
20· · · · the area your property where you live was deemed to be
21· · · · an agriculture area, would that have raised concerns
22· · · · for you?
23· ·A· · Oh, yes, it would have raised concern for me if I
24· · · · would have known what they were trying to do.
25· ·Q· · I'm not following.

115

·1· ·A· · If I would have known that they were trying to change
·2· · · · it from strictly agricultural to agricultural
·3· · · · intensive in a planning meeting, I probably would have
·4· · · · attended that meeting.
·5· ·Q· · Okay.· I see -- you misunderstood my question.
·6· ·A· · I'm sorry.
·7· ·Q· · No, that's okay.· There were a few questions where
·8· · · · Mr. Braun pointed out to you that comprehensive
·9· · · · planning had gone on since 1983 in the County.
10· ·A· · Okay.
11· ·Q· · And, generally, your area, your property, the land
12· · · · where the Defendants' CAFO now is built, was deemed to
13· · · · be an area for agricultural uses?
14· ·A· · Correct.
15· ·Q· · Had you known that back in 1983, that your area was
16· · · · deemed to be an agricultural area, would that have
17· · · · raised any red flags for you, given your definition of
18· · · · "agriculture"?
19· ·A· · No.
20· ·Q· · So there wouldn't have been any reason for you to
21· · · · participate in any of those?
22· ·A· · No, there wouldn't.
23· ·Q· · Okay.· If you could look at Exhibits 22 and 23
24· · · · briefly.
25· · · · · · · · · · · · · · ·(Pause)
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·1· ·Q· · Have you found them?
·2· ·A· · Um-hum, I have.
·3· ·Q· · Okay.· So I'm looking at Exhibit 22, and this is a
·4· · · · letter from Attorney Ben Comer, dated March 1st, 2013
·5· · · · to -- starts out, "Dear Landowner, please be advised
·6· · · · that Sam T. Himsel has petitioned the Hendricks County
·7· · · · Plan Commission for approval of a zoning amendment
·8· · · · from the current AGR Agriculture, Residential Zoning
·9· · · · District to the AGI Agriculture Intense Zoning
10· · · · District"; do you see that?
11· ·A· · Yes, I do.
12· ·Q· · And I believe Mr. Braun asked you whether or not you
13· · · · had received this letter, and you said that you had
14· · · · not received this letter, correct?
15· ·A· · That's correct.
16· ·Q· · And then Mr. Braun asked you -- or pointed out to you
17· · · · that at the bottom of that letter it said that written
18· · · · comments to the proposal by Sam T. Himsel for the
19· · · · rezoning could be filed with the Secretary of the Plan
20· · · · Commission.· And you testified that you never
21· · · · submitted any such comments?
22· ·A· · That's correct.
23· ·Q· · But, again, you never received this letter?
24· ·A· · I never received the letter.
25· ·Q· · So, that --
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·1· · · · Agriculture Intense, right?
·2· ·A· · Correct.
·3· ·Q· · Do you know what your property is zoned as?
·4· ·A· · Well, at the time, it was zoned as Agriculture
·5· · · · Residential.
·6· ·Q· · Is it now?
·7· ·A· · I'm assuming that it's not Agriculture Intense.
·8· ·Q· · Your property was rezoned?
·9· ·A· · If we fell into that area, I would think it is.
10· ·Q· · Well, I'm going to represent to you that your property
11· · · · was not rezoned.
12· ·A· · Oh, okay.
13· ·Q· · Sam Himsel's property was rezoned, and we've seen
14· · · · that.
15· ·A· · Okay.· Only his property.
16· ·Q· · That's correct.
17· ·A· · I was misinformed.
18· ·Q· · That's all right.· At least at the time that Sam
19· · · · Himsel rezoned -- before the time Sam Himsel rezoned
20· · · · his property, both your property and Sam Himsel's
21· · · · property was zoned as Residential.· Would that be your
22· · · · understanding?
23· ·A· · Yes.
24· ·Q· · And that would be consistent with your experience in
25· · · · living on your property for the last 40 years, that it
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·1· · · · was primarily an ag rural area, correct?
·2· ·A· · Correct.
·3· ·Q· · No CAFO, confined feeding operations were there?
·4· ·A· · Correct.
·5· ·Q· · If you could turn to the next page, page 4-2, and you
·6· · · · see there's a Table 4.1 labeled "Agricultural and
·7· · · · Residential Transitional Districts"; do you see that?
·8· ·A· · Yes, I do.
·9· ·Q· · And on the right-hand (sic) column, it states these
10· · · · are Previously Established Zoning Districts; and in
11· · · · the right-hand column, it is listing Newly Established
12· · · · Zoning Districts that come into effect with this 2008
13· · · · Ordinance.
14· ·A· · Okay.
15· ·Q· · Okay.· Do you see that?
16· · · · · · ·And on the Previously Established Districts, show
17· · · · what they were before the 2008 Zoning Ordinance came
18· · · · into effect.· If you'll notice the AGR Agriculture
19· · · · Residential District, do you see that listed there on
20· · · · the right-hand column?
21· ·A· · Yes, I do.
22· ·Q· · Which is what your property is zoned as, and what Sam
23· · · · Himsel's property was zoned as.
24· ·A· · Correct.
25· ·Q· · But before that, it was rural residential; do you see
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·1· · · · that?
·2· ·A· · Yes.
·3· ·Q· · And would that be consistent with your 40-year
·4· · · · experience of living in your home, with your
·5· · · · community, the surrounding area was primarily rural
·6· · · · residential?
·7· ·A· · Yes.
·8· ·Q· · If you can go to the next page, page 4-5, and this is
·9· · · · a Table 4.3 for Permitted and Special Exception Uses
10· · · · in the Zoning Districts.· And you see at the top, the
11· · · · two agricultural districts that we've been discussing,
12· · · · the AGI Agriculture Intense District and the AGR,
13· · · · Agriculture Residential District are listed; do you
14· · · · see that?
15· ·A· · Yes.
16· ·Q· · And you see on the left, a "P" denotes permitted uses
17· · · · within those districts; do you see that?
18· ·A· · Yes, I do.
19· ·Q· · Okay.· If you could look under the AGI column and go
20· · · · down to the listing for CAFO's --
21· ·A· · Okay.
22· ·Q· · -- and do you see there's a "P" in that column,
23· · · · meaning that's a permitted use in the AGI District; do
24· · · · you see that?
25· ·A· · Yes, I do.

124

·1· ·Q· · And if you could look at the AGR, Residential District
·2· · · · is there a "P" there?
·3· ·A· · No, there isn't.
·4· ·Q· · So, in other words, CAFO's are not permitted in the
·5· · · · AGR District?
·6· ·A· · That's correct.
·7· ·Q· · And so before Sam Himsel rezoned his property, CAFO's
·8· · · · were not allowed where you live, on his property, and
·9· · · · not now where you live either, on your property?
10· ·A· · That's correct.
11· ·Q· · That would be consistent with your 40-year experience
12· · · · that no CAFO's have come in on your property or Sam
13· · · · Himsel's property, correct?
14· ·A· · Correct.
15· ·Q· · If you could go to the next page, which is 4-15, and
16· · · · this is Section 4.6 of the Hendricks County Zoning
17· · · · Ordinance describing the District intent, County's
18· · · · intent for the AGI or agriculture intense district.
19· · · · And it says that, "The District serves to provide
20· · · · adequate and appropriate locations for intense
21· · · · agricultural uses such as CAFO's or agricultural
22· · · · businesses that may emit intense odors, vibrations,
23· · · · air pollutions, or other disruptions.· The intention
24· · · · is to protect both the agricultural use and
25· · · · residential or commercial property owners from
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·1· · · · animal feeding operations?
·2· ·A· · Correct.
·3· ·Q· · If you could look at Exhibit 26.
·4· · · · · · · · · · · · · (Exhibit 26
·5· · · · · · · · · · presented to the witness.)
·6· ·Q· · This is the -- this is a partial transcript from the
·7· · · · March 12th, 2013 hearing before the Hendricks County
·8· · · · Area Plan Commission on the application of Sam Himsel
·9· · · · to rezone his property from AGR to AGI; do you see
10· · · · that?
11· ·A· · Yes.
12· ·Q· · And you testified earlier that you attended this
13· · · · hearing, correct?
14· ·A· · Correct.
15· ·Q· · And you, I believe, testified that several of your
16· · · · neighbors spoke at this hearing, correct?
17· ·A· · Correct.
18· ·Q· · If you can look on page 4, you see down at the bottom
19· · · · that -- or towards the middle of the page that Richard
20· · · · Himsel made a statement; do you see that?
21· ·A· · Yes, I do.
22· ·Q· · Do you recall Richard Himsel making a statement before
23· · · · the Plan Commission?
24· ·A· · Yes.
25· ·Q· · And going to the 5th -- page 5, down at the bottom you
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·1· · · · see Debbie Konter listed.· Do you recall Debbie Konter
·2· · · · making a statement at that hearing?
·3· ·A· · Yes.
·4· ·Q· · Going to page 6, you see Mrs. Susan Ebershoff-Coles
·5· · · · listed there?
·6· ·A· · Yes.
·7· ·Q· · Do you recall her also, just independently?
·8· ·A· · Yes.
·9· ·Q· · We'll go back in a minute.· I just want to make sure
10· · · · that you remember this as well.· If you go to page 11,
11· · · · and you see Daryl Stanfield listed on this page?
12· ·A· · Yes, I do.
13· ·Q· · Do you recall -- do you know Daryl Stanfield?
14· ·A· · I only know Daryl Stanfield from this meeting.
15· ·Q· · Okay.· Do you recall him testifying?
16· ·A· · Yes, I do.
17· ·Q· · And on the next page, page 12, do you see Wanda
18· · · · Stanfield listed?
19· ·A· · Yes.
20· ·Q· · Do you recall -- do you know Mrs. Stanfield?
21· ·A· · Only from the meeting.
22· ·Q· · But do you recall her?
23· ·A· · Yes, I do recall her being there.
24· ·Q· · Going back to -- oh, one more.· On page 13, do you see
25· · · · Kevin Still --
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·1· ·A· · Um-hum.
·2· ·Q· · ·-- listed.· Do you know who Kevin still is?
·3· ·A· · Yes, I do.· He's the President of Midland --
·4· · · · Co-Alliance LLP.
·5· ·Q· · Do you recall Kevin Still being --
·6· ·A· · Yes.
·7· ·Q· · If you go back to page 4 to Richard Himsel's
·8· · · · statement, if you could read that to yourself and let
·9· · · · me know when you're finished.
10· ·A· · Okay.
11· · · · · · · · · · · · · · ·(Pause)
12· ·A· · Okay.
13· ·Q· · Is that consistent with your memory of what Mr. Himsel
14· · · · stated at the Plan Commission hearing?
15· ·A· · To my knowledge it is, yes.
16· ·Q· · Okay.· If you go to page 5, he says -- states here,
17· · · · "Hog factories have a reputation of smelling and with
18· · · · the prevailing winds that come across here 90 percent
19· · · · of the time, you'll see how vulnerable we are.
20· · · · Nauseous odors are going to be right at our back door
21· · · · all the time.· I don't think we'll be able to enjoy
22· · · · our outside patio or anything, and my wife loves
23· · · · flowers"; do you see that?
24· ·A· · Yes, I do.
25· ·Q· · Is that consistent with your own experience?

132

·1· ·A· · Yes, it is.· We don't -- we're not able to enjoy the
·2· · · · outdoors like we used to be able to.
·3· ·Q· · And so, essentially, this concern that Mr. Himsel
·4· · · · raised came true for you?
·5· ·A· · Yes.
·6· ·Q· · If you could go to page 11?
·7· · · · · · · · · · · · · · ·(Pause)
·8· ·Q· · The statement that Daryl Stanfield has made here, if
·9· · · · you could -- that's pretty long.· Actually, I'm just
10· · · · going to point out a few things.· This is a very long
11· · · · statement.· He says, sort of the beginning, "Animal
12· · · · sewage from livestock farms article in the Kalamazoo
13· · · · Gazette says that the stench from CAFO's has led to
14· · · · reduction of property values up to 70 percent by
15· · · · Michigan tax, and nearby residents are no longer able
16· · · · to enjoy or sell their homes"; do you see that?
17· ·A· · Yes, I do.
18· ·Q· · Do you recall him generally talking about property
19· · · · value loss --
20· ·A· · Yes.
21· ·Q· · ·-- in a study or report that he had read?
22· ·A· · Yes.
23· ·Q· · If you go down a little bit further, he states,
24· · · · "There's another article here that says the real
25· · · · estate values for residents close to hogs is
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·1· ·A· · Correct.
·2· ·Q· · Why have you not contacted any of the Defendants?
·3· ·A· · Because I think that they heard our concerns from the
·4· · · · very beginning, and any concerns we had going forward
·5· · · · would not make any difference to them.
·6· ·Q· · So in other words, your community, your neighbors,
·7· · · · showed up to a public forum, expressed their concerns,
·8· · · · and yet they went ahead and did this anyway?
·9· ·A· · Absolutely.
10· ·Q· · So you didn't really see any reason to --
11· ·A· · Didn't see any reason to move forward and try to talk
12· · · · to any of the Himsels whatsoever.
13· ·Q· · You testified earlier that you have a general
14· · · · objection to CAFO's period, you know, just sort of in
15· · · · a general sense.· I don't want to put words in your
16· · · · mouth, but it's something you don't agree with,
17· · · · confined animal feeding operations, correct?
18· ·A· · Correct.
19· ·Q· · But you never brought suit against other owners of
20· · · · another CAFO, correct?
21· ·A· · Correct.
22· ·Q· · So having concerns about confined feeding operations
23· · · · is not the same as filing a lawsuit; you'd agree with
24· · · · that, right?
25· ·A· · Correct.
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·1· ·Q· · So am I correct to assume that your general objection
·2· · · · to CAFO's is not the reason, or doesn't have anything
·3· · · · to do with why you filed -- decided to file this
·4· · · · lawsuit?
·5· ·A· · Correct.
·6· ·Q· · Mr. Braun asked you some questions about your claim
·7· · · · for property loss and evidence -- or lack of evidence
·8· · · · that you personally have, to prove that you have
·9· · · · suffered a property value loss.· Do you recall that
10· · · · line of questioning?
11· ·A· · Yes.
12· ·Q· · So distinguishing between the County's assessment for
13· · · · tax purposes, or an appraisal that you may have had to
14· · · · assess the monetary value of your home versus what you
15· · · · have testified to as an interference with your ability
16· · · · to comfortably live in your home, which of those
17· · · · two -- and this is totally a layperson perspective.
18· · · · Which of those two do you believe is the thrust of
19· · · · your claim with respect to property loss?
20· ·A· · I think --
21· · · · · · ·MR. BRAUN:· Objection; leading.
22· · · · · · ·Subject to that, you can answer.
23· ·A· · Okay.· I think the most important of the two is that,
24· · · · the inability to live comfortably in your own
25· · · · residence.
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·1· ·Q· · You weren't planning to move anyway?
·2· ·A· · I was not planning to move anywhere, no.
·3· ·Q· · You'd like to just live in your home of 40 years
·4· · · · without having to smell death?
·5· ·A· · That's right, absolutely.
·6· ·Q· · You'd like to be able to go outside and have family
·7· · · · over and enjoy your property that you have worked on
·8· · · · for 40 years and lived in for 40 years, correct?
·9· ·A· · Absolutely, correct.
10· ·Q· · Mr. Braun asked you some questions about actions of
11· · · · the various individual Defendants, namely Sam, Cory,
12· · · · and Clint Himsel acting in their individual
13· · · · capacities.· And you recall those questions, and I
14· · · · objected a lot because I thought those required you to
15· · · · engage in legal analysis.· So, I'm going to add
16· · · · another piece of the legal analysis that he posited to
17· · · · you.· I believe he said that -- well, and you agreed
18· · · · with this, that if an employee works for a corporation
19· · · · he's acting on behalf of the corporation.· Do you
20· · · · recall that testimony?
21· ·A· · Correct, yes.
22· ·Q· · If an employee acts -- does something wrong, breaks
23· · · · the law, acts illegally in some way while still
24· · · · working for the corporation, would you expect that
25· · · · that individual would be absolved of accountability or
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·1· · · · liability, simply because they're working for the
·2· · · · corporation?
·3· · · · · · ·MR. BRAUN:· Objection; clearly calls for a legal
·4· · · · conclusion.
·5· ·Q· · Totally just your lay --
·6· ·A· · Not at all.
·7· ·Q· · So in other words, the corporation may or may not be
·8· · · · held to account for what its employee did, but when an
·9· · · · employee does something wrong, they're also liable,
10· · · · correct?
11· ·A· · Correct.
12· · · · · · ·MR. BRAUN:· Same objection.
13· ·Q· · Given that, which was sort of left out of the question
14· · · · that you were asked with respect to Clint, Sam, and
15· · · · Cory's actions, you said that you weren't aware of
16· · · · anything that they had done in their individual
17· · · · capacity.
18· · · · · · ·Given that additional understanding, would you
19· · · · change your answer that you didn't have any
20· · · · information or any opinion about whether or not they
21· · · · had done something individually wrong in this case
22· · · · that caused you harm?
23· · · · · · ·MR. BRAUN:· Objection; leading.· Calls for a
24· · · · legal conclusion.
25· ·A· · I would agree that if one person of that group or that
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·1· · · · the AGR versus AGI, what was the zoning classification
·2· · · · by which people got CAFO's approved prior to 2008?
·3· ·A· · I don't know.
·4· ·Q· · Are you aware of the Himsels owning any other CAFO's
·5· · · · other than the one at 4/9 Livestock?
·6· ·A· · Yes.
·7· ·Q· · And have you ever filed an objection or a complaint
·8· · · · regarding their operation of any of those CAFO's?
·9· ·A· · No.
10· ·Q· · Do you know whether any of the other CAFO's built by
11· · · · the Himsel family were built before or after 2008?
12· ·A· · No, I do not know that.
13· ·Q· · That's all the questions I have.· Thank you.
14· · · · · · ·MS. FERRARO:· I think we're done.
15· · · · · · ·VIDEOGRAPHER:· This concludes the videotaped
16· · · · deposition of Robert Lannon taken on May 26th, 2016.
17· · · · The current local time is 2:23 p.m. and we are off the
18· · · · record.
19
20· · · · · · · AND FURTHER THE DEPONENT SAITH NOT.
21
22· · · · · · · · · · · · · · · · ·_______________________
23· · · · · · · · · · · · · · · · · · ·ROBERT LANNON
24· ·END TIME:· 2:23 P.M.
25
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·1· ·STATE OF INDIANA· · )

· · · · · · · · · · · · ·)

·2· ·COUNTY OF MARION· · )

·3

·4· · · · · · · · · I, Karen K. Keim, CRR, RPR, CSR-IL, CCR-MO,

·5· · · · Notary Public, do hereby certify that ROBERT LANNON,

·6· · · · the deponent herein, was first duly sworn to tell the

·7· · · · truth, the whole truth, and nothing but the truth in

·8· · · · the aforementioned matter;

·9· · · · · · · · · That the foregoing deposition was taken on

10· · · · behalf of the Defendants, at the Harrington Law, P.C.,

11· · · · 105 North Washington Street, Danville, Indiana, on May

12· · · · 26, 2016, pursuant to the Indiana Rules of Trial

13· · · · Procedure;

14· · · · · · · · · That said deposition was taken down in

15· · · · stenograph notes and afterwards reduced to typewriting

16· · · · under my direction, and that the typewritten

17· · · · transcript is a true record of the testimony given by

18· · · · the said deponent; and that signature was reserved by

19· · · · the deponent and all parties present;

20· · · · · · · · · That the parties were represented by their

21· · · · counsel as aforementioned.

22· · · · · · · · · I do further certify that I am a

23· · · · disinterested person in this cause of action, that I

24· · · · am not a relative or attorney of either party or

25· · · · otherwise interested in the event of this action; and
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·1· · · · that I am not in the employ of the attorneys for any

·2· · · · party.

·3· · · · · · ·IN WITNESS WHEREOF, I have hereunto set my hand

·4· · · · this 10th day of June, 2016.

·5

·6

·7· · · · · · · · · · · · · · · · · · · _______________________

·8

·9· ·Karen K. Keim

· · ·Certified Realtime Reporter

10· ·Illinois CSR No. 84-1577

· · ·Missouri CCR No. 1328
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CHAPTER 4: ZONING DISTRICTS

    

4

      The Planning Workshop     © RATIO Architects Inc.     HENDRICKS COUNTY ZONING ORDINANCEEffective Date: October 1, 2008 4-2

D.  SUBDIVISION OF LAND.  The subdivision of land in every zoning district shall be 
consistent with the provision and requirement of the Hendricks County Subdivision Control 
Ordinance, as amended. 

4.2 ZONING DISTRICT TRANSITION

A. The zoning districts, as established by this Ordinance, differ from previously established 
zoning districts in the Hendricks County Zoning Ordinance dated 2001. Each of the 
districts has either been combined with other districts, removed, remains the same, or is 
a newly added district.  Table 4.1: Agricultural and Residential Transitional Districts and 
Table 4.2: Non-Residential/ Non-Agricultural Transitional Districts shall apply for all district 
interpretations regarding previously and newly established zoning districts.

Table 4.1: Agricultural and 
Residential Transitional Districts

Previously Established 
Zoning Districts

Newly Established 
Zoning Districts

AG
Agricultural District

(Remove)

AG-B
Agricultural Business District

AGB
Agricultural Business District

(New)
AGI

Agriculture, Intense District

R-A
Rural Residential District

AGR
Agriculture, Residential District

R-AA
Single-family (15,000) 

Residential District

RA
Single-family Residential District

R-B
Single-family (12,500) 

Residential District

RB
Single-family Residential District

R-C
Single-family (10,000) 

Residential District

RC
Single-family Residential District

R-D
Single-family (7,500) 
Residential Districts

RD
Single-family Residential Districts

R-E
Multi-Family (6) 

Residential District RE
Multi-Family Residential DistrictR-F

Multi-Family (12) 
Residential District

MHP
Mobile Home Park District

MHP
Manufactured Home Park District

4.2 Zoning District Transition
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B. PERMITTED USES C. SPECIAL EXCEPTION

A. DISTRICT INTENT:
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4.6 AGI - Agriculture Intense

The Agriculture Intense (AGI) District serves to provide adequate and appropriate locations for intense agricultural uses 
such as CAFO’s or agricultural businesses that may emit intense odors, vibrations, air pollution, or other disruptions. 
The intention is to protect both the agricultural use and residential or commercial property owners from nuisance claims.

NOTES:

1. Applicants for a special exception use in this district 
shall be required to sign the following agricultural 
clause and record it as a deed restriction to bind 
successive owners:

 “Grantee and their successors in title are on notice 
and understand that this residence is being built in 
a predominantly agricultural area and agricultural 
operations will occur in the vicinity. With this 
understanding, the grantee and successors in 
title forgo their right to bring claim against any 
agricultural operator in the area who has not been 
negligent.”

2. All agricultural structures shall require an 
Improvement Location Permit and shall submit a plot 
plan as described in Subsection 12.10(C) to ensure 
that encroachment into designated floodplains, 
easements, public right-of-way, or other non-buildable 
areas does not occur.

Agricultural
agricultural use, low intensity
agricultural chemical sales, 

distribution, & storage
agricultural processing, minor
animal boarding/stables 

(excluding kennels)
farm co-op. facility
farmer’s market 
winery
agricultural processing, major
CAFO
CFO (confined feeding 

operation)
livestock auction/sales facility

Residential
dwelling, single-family 

(excluding major residential 
plats)

Communications / Utilities
essential services,  minor  
wind energy conversion systems

Parks & Recreation
nature preserve

Communications / Utilities
essential services, major
wireless communications 

facilities

Institutional
bus/train terminal
publicly-owned buildings and 

facilities

App. 129



B. PERMITTED USES C. SPECIAL EXCEPTION

A. DISTRICT INTENT:
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4.7 AGR - Agriculture Residential

The intent of the Agriculture Residential (AGR) District is to permit the establishment of individual single-family dwellings 
while maintaining a primarily rural character. This can serve to protect land best suited for agricultural use from the 
encroachment of incompatible land uses. 

NOTES:

1. Major Plat, with the exception of Major Plats 
designated by the Plan Commission as an Estate 
Subdivision or a Conservation Subdivision, are 
prohibited within the AGR District.

2. Some uses in this district may be required to sign the 
following agricultural clause and record it as a deed 
restriction to bind successive owners:

 “Grantee and their successors in title are on notice 
and understand that this residence is being built in 
a predominantly agricultural area and agricultural 
use, low intensity, will occur in the vicinity. With 
this understanding, the grantee and successors 
in title forgo their right to bring claim against any 
agricultural operator in the area who has not 
been negligent.”

3. All agricultural structures shall require an 
Improvement Location Permit and shall submit a plot 
plan as described in Subsection 12.10(C) to ensure 
that encroachment into designated floodplains, 
easements, public right-of-way, or other non-
buildable areas does not occur.

Agricultural
agricultural use, low intensity
agricultural entertainment 
agricultural processing, minor
greenhouse (on-site plant sales)

Residential
dwelling, single-family
group home / residential facility
home occupation

Communications / Utilities
essential services,  minor  
wind energy conversion systems

Parks & Recreation
nature preserve
recreation (passive)

Agricultural
animal boarding/stables 

(excluding kennels)
farmer’s market 
winery

Residential
bed and breakfast 

establishments
boarding house
dwelling, accessory apartment
dwelling, manufactured housing 

(single unit)
home business
kennel, private

penal or correctional institution, 
private

places of worship
publicly-owned buildings and 

facilities

Parks & Recreation
campground / rv park
driving range (as a primary use)
golf course
recreation (active)

Commercial
banquet or assembly hall
entertainment, commercial 

outdoor
entertainment complex
retreat center
veterinarian clinics and animal 

hospitals

Light and Heavy Industrial
composting facility
mineral extraction operations (in 

urban areas as defined by IC 
36-7-4-1103)

Communications / Utilities
essential services, major
wireless communications 

facilities

Institutional
educational inst, excluding p-

12, public
educational inst, p-12 only, 

public
educational inst, p-12 only, 

private
airport, private
bus/train terminal
cemeteries
community center

B. PERMITTED USES C. SPECIAL EXCEPTION
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1 | P a g e  
  

Market Valuation Analysis 
 

Diminishment Factor involving the properties located at 
3581 West 350 North, Danville, Indiana (Himsel, Richard & Janet) 

3868 West 350 North (Lannon, Robert & Susan) 
 

Introduction  
My name is Nick A. Tillema.  I am a Certified General Appraiser (CG 69100358) in the State of Indiana 
and have been involved in the valuing of property with environmental contamination for over fifteen 
years.  I have written a seminar for a national professional organization (The Appraisal Institute) that 
was marketed on a nationwide basis and is called “Introduction to Environmental Issues for Real Estate 
Appraisers.”  I have taught this seminar and “Appraising Environmentally Contaminated Properties: 
Understanding and Evaluating Stigma,” “Analyzing the Effects of Environmental Contamination on Real 
Property,” and “Valuation of Detrimental Conditions in Real Estate,” nationally.  A copy of my curriculum 
vitae is attached as Exhibit A.  
  
I have been retained by Ms. Kim Ferraro, Senior Attorney at the Hoosier Environmental Council, as an 
appraiser consultant to provide an opinion as to the diminished value, if any, of the residential properties 
located at 3581 West County Road 350 North, Danville, Indiana and 3868 West County Road 350 North, 
Danville, Indiana.  The sites are adjacent to a Confined Animal Feeding Operation (CAFO) situated at 
3042 North 425 West, Danville, Indiana.  
  
Historical Data  
The area of concern is the properties within the immediate radius of the CAFO located at 3042 North 425 
West, Danville, Indiana.  It is generally located within the northwestern part of Hendricks County – 
approximately 6 miles southeast of North Salem, Indiana; 6.5 miles northwest of Danville and 
approximately 35 miles due west of Indianapolis.  The immediate neighborhood is agricultural in nature 
and is more specifically defined as being bound by the McCloud Nature Park to the west; the Hendricks 
County Line to the north; U.S. 36 to the south; and State Road 39 to the east.  Home sites and farming 
operations within the defined neighborhood range in age from those built in the early 1900’s to the late-
1900’s – many of which have been remodeled within the last decade. The CAFO in question is located 
near the center of the defined neighborhood.       
  
There are no formal records within Indiana Department of Environmental Management (IDEM) regarding 
either of the subject residential properties.  However, there are IDEM records pertaining to the CAFO 
including an application dated April 19, 2013 to IDEM requesting permission to construct a “new confined 
feeding operation” at 3042 North County Road 425 West, Danville in Hendricks County.  The application 
indicates that all manure concrete structures would be built in accordance with the NRCS National 
Engineering Manual and Conservation Practice Standards.   
 
The application also indicates that the operation includes two 33,500 square foot buildings holding 4,000 
hogs each – both with slatted floors and ventilation fans.  It also includes two concrete pits underneath 
the buildings to collect and store over four million gallons of liquid hog waste.  The operation also includes 
sufficient land to spread the waste through the “drag line” or “hose” method – a technique by which 
manure is pumped to a nearby field and injected 4 to 6 inches into the ground with knives mounted on 
a bar behind a tractor.   
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Such an operation would come under the classification of a Confined Animal Feeding Operation (CAFO). 
A notarized copy of the Confined Feeding Operation Completed Construction Affidavit was filed on 
September 23, 2013.  And, according to IDEM inspection reports, the first round of pigs was introduced 
on October 6, 2013 and the first annual manure spread was planned October 6, 2014.  
 
Unfortunately, the site is approximately 1,400 feet southwest of the home site of Martin R. and Janet L. 
Himsel located at 3581 West County Road 350 North – a 26-acre farm where Richard Himsel was born 
and where Richard and Janet Himsel have been living since 1994.  It is also approximately 2,500 feet 
southwest of the residence owned by Robert J. and Susan M. Lannon situated at 3868 West County Road 
350 North, Danville, IN where the Lannons have lived since 1971.   Prevailing winds in this area are from 
southwest to northeast thereby placing both residences not only within extremely close proximity but 
downwind to the odor of 8,000 hogs’ waste. 
 
Litigation involving the stench, contamination, and nuisance of the facility was filed with the Hendricks 
Superior Court on October 6, 2015.  Part of the allegations expressed within the filings is that the value 
of the two residential properties located at 3581 West County Road 350 North, Danville, Indiana and 
3868 West County Road 350 North Danville, Indiana have been damaged by the existence of the CAFO. 
 
Issue 
As of the effective date of this appraisal, are the contamination problems associated with the CAFO 
substantial enough to lessen the property values of the Himsels’ and Lannons’ residential properties and, 
if so, to what degree. 
     
General Considerations 
Livestock farming has undergone a dramatic transformation in the past several decades. Although much 
of the production had centered on smaller, family-owned farms, it has now shifted to large farms that 
often have corporate contracts.  Most meat and dairy products now are produced on large farms with 
specially designed buildings.  In the process, livestock, dairy, poultry and egg production has apparently 
become more efficient.  General improvements to mechanical devices, animal breeding, and the specially 
formulated feeds have all increased the efficiency and productivity of animal agriculture.  
 
Paramount within that shift is the introduction of the Concentrated Animal Feeding Operation (CAFO) - a 
specific type of large-scale industrial livestock production facility that raises animals, usually in high 
numbers and at high-density. To be considered a CAFO, a farm must first be categorized as an animal 
feeding operation (AFO) - a lot or facility where animals are kept confined and fed or maintained for 45 
or more days per year.  (Environmental Protection Agency [EPA], 2009).  AFOs that meet the definition 
of CAFO under federal regulations are considered "point sources" and subject to permitting requirements 
of the Clean Water Act's National Pollution Discharge Elimination System (NPDES).1 In Indiana, IDEM has 
authority to implement and enforce the federal NPDES permitting programs including those requirements 
applicable to CAFO's. Generally, under EPA regulation, a CAFO is defined to include any AFO that confines 
more than a specified number of animals or, regardless of the animal threshold, is designated a “significant 
contributor of pollutants” to waters of the U.S. by the NPDES permitting authority.2   

                                           
1 40 CFR 122.23 
2 Id.  

App. 134



 

3 | P a g e  
  

Although CAFOs can provide an economical basis for eggs, meat and milk, they have done so at 
considerable expense.  Pollutants include large measures of biological waste, air pollutants – including 
ammonia, hydrogen sulfide, methane, nitrous oxide, and volatile organic compounds.  Such farms are 
notorious for noxious odors.  Daily manure production from a facility of 8,000 hogs can generate about 
38,000 gallons of waste and a concentration of odor that can be dramatic. Air emissions from CAFOs 
usually come from one of three main sources: the ventilation stacks of the barns, manure lagoons, and 
from the manure spread on fields. However, agriculture is exempt under the Clean Air Act from having 
to comply with air quality standards and Indiana does not regulate odors or air emissions from CAFOs. 
 
Spreading manure over nearby fields has long been a recognized as a basic fertilization technique and, 
within the last several decades, has been considered preferable in an effort by farmers to contain fertilizer 
costs, move away from chemical applications, designate a specific use for the waste product, and 
increase crop productions.  However, manure applied too frequently or in too large of a quantity, will 
allow the nutrients to overwhelm the absorptive capacity of the soil.  Such conditions lead to either a run 
off to neighboring properties or the pollutants are leached into the groundwater.  
 
Basically, the dilatory effects on the immediate neighboring properties include: 

 Groundwater leaching because of improperly spread manure, runoff from land applications, 
and/or leaking containments facilities. 

 Surface Water in which CAFOs pollute lakes, rivers, and reservoirs by runoff and floods. 
 Typical air borne pollutants surrounding CAFOs include ammonia, hydrogen sulfide, methane, 

and particulate matter – all of which have varying health risks. 
 Depending on such things as weather conditions, prevailing winds, and farming techniques, CAFO 

odors can reach as far as 5 or 6 miles. 
 House flies, stable flies, and mosquitoes are common insects associated with CAFOs and generally 

breed in decaying material and standing water.  Residence units that are close to the feeding 
operations experience a much higher fly population than average homes. 

 CAFOs are major source of pathogens which consist of parasites, bacterium, and/or viruses – all 
of which are capable of causing disease or infection in animals or humans. There are over 150 
pathogens in manure that could impact human health. Many of these pathogens are concerning 
because they can cause severe diarrhea. 

 Antibiotics are commonly administered to animal feed to reduce the livestock’s chance for 
infection and to help reduce sickness disease in situations in which large numbers of animals are 
contained within close quarters.  Continued use seems to contribute to an increase in antibiotic-
resistant microbes causing antibiotics to be less effective in humans. 

 Property values – There is evidence that property values drop significantly with the most certain 
fact being that the closer a home is to a CAFO, the more certain will be the value loss. 
 

Property value losses vary based on several criteria but proximity and whether upwind or downwind are 
the two major factors. Generally, a safe property and a contaminated property perceived as safe can be 
sold at full market value.  But both contaminated and non-contaminated properties may lose value or 
marketability when the public perceives there to be a physical or financial threat.  Whether this public 
perception is founded or reasonable is irrelevant because the public’s apprehension drives market value.   
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Properties perceived to be contaminated create an uncertainty over future additional cleanup obligations.  
Properties within close proximity to a CAFO is typically perceived to be subject to odor problems – 
especially if downwind from such a facility. 
 

“The exact impact of CAFOs fluctuates depending on location and local specifics. Studies have 
found differing results of rates of property value decrease. One study shows that property value 
declines can range from a decrease of 6.6% within a 3-mile radius of a CAFO to an 88% decrease 
within 1/10 of a mile from a CAFO (Dakota Rural Action, 2006).   Another study found that 
negative effects are largest for properties that are downwind and closest to livestock (Herriges, 
Secchi, & Babcock, 2005). The size and type of the feeding operation can affect property value 
as well.  Decreases in property values can also cause property taxes to drop, which can place 
stress on local government budgets.”3 

 
  
 
Valuation Considerations  
Property damage resulting from CAFO’s has been a topic of professional journalism for many years.  One 
of the premier works on property value damage is by Randall Bell, PhD, MAI in his book, Real Estate 
Damages.   The work classifies such pollutants as an external condition which value loss is determined 
by paired sales analysis or regression analysis.  Unfortunately, sales of residential properties within 
proximity to such facilities are rare. 
 
John A. Kilpatrick, PhD, MAI, the managing director of Greenfield Adviser, has produced an article for the 
Appraisal Institute’s The Appraisal Journal in the Winter Edition of 2015 entitled Animal Operations 
and Residential Property Values, in which he details dozens of national studies that indicate the 
existence and extent of property damage associated with a CAFO.  He further presents a series of case 
studies that document the impacts of such operations.  
 
Kilpatrick indicates that property values are impacted as market participants view the CAFO as a negative 
externality that, unlike other forms of obsolescence, cannot be remediated by the property owner.  It is 
not typically considered economically curable under generally accepted appraisal theory and practice.  His 
studies conclude that “Overall, the empirical evidence indicates that residences near AOs are significantly 
affected and data seems to suggest a valuation impact of up to 26% for nearby properties, depending on 
distance, wind direction, and other factors. Further, there has been some suggestion that properties 
immediately abutting an AO can be diminished as much as 88%.” 4 
 

                                           
3   ©2010 National Association of Local Boards of Health, Bowling Green, Ohio. By Carrie Hribar, MA, 
4   Animal operations and Residential Property Values, by John A. Kilpatrick, Phd, Mai, The Appraisal Journal, Winter 2015, p 41. 
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A summary of the studies Kilpatrick cites within the article is as follows5: 
 

 
 
Additionally, Kilpatrick illustrates the growing trend within the property tax assessment community to 
recognize value loss of residential units that are within close proximity to containment farms.  A survey 
to illustrate property tax reduction in areas around Animal Operations shows the following6:  

 

 

                                           
5 Ibid, p. 48 
6 Ibid, p. 46 
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He further cites court awarded damages within the litigation community as follows: 
 

 
 
In addition, an article written by Hans R. Isakson and Mark D. Ecker of the University of Northern Iowa 
(released April 21, 2008 in Agricultural Economics, Volume 39, Issue 3, pages 365-372) followed the 
impact of 39 swine confinement operations and 5,822 home sales in Black Hawk County, Iowa and 
explored, among other things, the variable that captured the effect of prevailing winds.  The article 
acknowledges that the “impact on houses located very close (within two miles) to a CAFO is extremely 
difficult to determine because so little data are available.”   
 
They did, however, determine the loss of value is directly related to the subject property’s relationship 
to the prevailing winds.  “Houses directly downwind and within two miles of a CAFO can suffer as much 
as a 44.1 percent loss in value”.7 
 
And, finally, a study entitled “The Effect of Regulated Livestock Operations on Property Values in Selected 
Indiana Counties” was prepared by the Indiana Business Research Center and published in September of 
2008.  The study, using regression analysis showed there are several statistically significant effects on 
the property value of residential properties near CAFO – including the damaged property’s distance from 
the CAFO, the prevailing wind direction, town versus non-town units, and the number of animal units.  
Again, damage of residential units within one half mile from the CAFO were difficult to pinpoint because 
of the lack of such data.   The report states “To place these results in perspective, consider that two-
thirds of all property sales are within three miles of an RLO, but few properties (707 or 9.0 percent) are 
within one mile.8 
   

                                           
7 An Analysis of the Impact of Swine CAFOs on the Value of Nearby Houses, Agricultural Economics, Volume 39, Issue 3, p. 370 
8  The Effect of Regulated Livestock Operations on Property Values in Selected Indiana Counties, Indiana Business Research 
Center, September 2008, p. 38. 
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Value Analysis  
It is evident and acknowledged that the source for the odor problem on the two residential units in 
question is the neighboring property at 3042 North County Road 425 West, Danville, Indiana.  There 
appears to be no alternative uses for either residential units in which the odor is not a concern unless 
the CAFO was abandoned and, even then, the stench would prevail for a period of time.   
  
All of the other residential properties in the neighborhood have been affected to one degree or another 
but the two subject properties are some of the closest and both are downwind of this area’s prevailing 
winds.  Based on the perception in the local market, the overall stigma of the neighborhood is considered 
as severe.    
 

COST APPROACH  
 

The Cost Approach is where a value indication is derived by adding the estimated current cost of replacing 
(or reproducing) the improvement - less any loss in value from depreciation - to the estimated value of 
the land as though it were vacant.  In this case, land value would have been effected because of the 
limitation on the use, i.e., a typical buyer would not purchase the lot as vacant to build a home.  And 
improvement value would have been diminished because the owners have now realized a limitation of 
their right of enjoyment.  
 
Land value in these cases have been diminished because, given the choice between two vacant land 
properties that are similar in all respects except that one is a typical unit and the other has an odor 
concern like that of the subject properties, a typical buyer would purchase the tract with a clean record.  
Diminishment in land value is measured by finding an alternative use that such a property could sustain 
and estimating the market value of the tract under such a limitation.   
  
The improvement value diminishment is measured by an increase in depreciation - both physical curable 
and economic obsolescence.  Physical curable is increased because maintenance of the premises requires 
elimination or containment of the odor and a constant monitoring of the groundwater.  Economic 
obsolescence is increased because a loss has occurred due to the loss of enjoyment based on factors 
outside of the property line.   
 
This report addresses the value loss due to contamination associated with the property. There are 
improvements on the property but they would not generally be valued via the cost approach, therefore, 
the cost approach is not applicable.    
 
 

SALES COMPARISON APPROACH 
 

The Sales Comparison Approach is derived by analyzing recent sales of comparable properties in the 
market.  Evaluating the effects of contamination on value requires a study of the market behavior and a 
search for signs of evidence in the market.   Each comparable situation has a different set of facts that 
lead to a loss in value conclusion and each must be analyzed as it relates to the circumstances 
surrounding the subject.  The process is similar to that of a location adjustment.   
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Damages from the noxious CAFO waste are made evident by the Sales Comparison Approach although 
slightly different for each of the two properties involved.  The first unit is the 26.66-acre tract with an old 
house and includes several farming outbuildings.  It is apparent that the tract was cut from what was 
once a large farm leaving an unusually shaped tract with very little tillable acreage.  The second is a 
typical brick ranch home situated on a small lot that was once part of a farm tract as well.  Both are 
attractive to the typical buyer but neither are attractive to the same group of typical buyers. 
 
3581 West County Road 350 North, Danville, Indiana:   
It is relatively obvious that this 26.6-acre tract was once part of a larger farming operation in which the 
productive farm ground was sold leaving this residential tract and outbuildings intact.  If valuing this 
property under the hypothetical condition that it was not subject to the odor problem, the Highest and 
Best Use as if vacant would be for the continued use of its current usage – pasture land with supporting 
outbuildings.  No alternative use could bear a larger value than how it is currently being employed. 
 
Therefore, the value of the 26.66-acre tract as if it were vacant would be the same whether it had an 
odor issue or not.  If vacant, an investor would employ the outbuildings and land to cultivate livestock 
production.  Its value of the land as if vacant, according to the following grid, is approximately $138,619 
or $5,211 per acre.  
 

Subject Comparable Sale #1 Comparable Sale #2 Comparable Sale #3
Address 3581 West CR 350 N 3100 South CR 800 West 1701 North CR 300 East 700 North CR 300 East
City Danville, IN Coatsville, IN Danville, IN Danville, IN
Proximity to Subject N/A 10.0 miles 10.2 miles 7.5 miles
Data Source N/A Data Files Data Files Data Files
Verification Source Personal Inspection MLS #21152570 MLS #21378274 MLS #21248582

Sales Price N/A  162,000$      197,068$        380,000$        
Price Per Acre N/A  5,400$         5,351$            9,179$            

Rights Transferred Fee Fee Fee Fee
Financing Cash, Conventional Cash Conventional Cash
Condition of Sale Arm's Length Arm's Length Arm's Length Arm's Length
Date of Sale (+ 2% per year) Oct-16 Feb-12 8,910           12/19/21-5 2,625             Oct-13 22,800            
Current Cash Equivalent Revised $/Acre 5,697$         5,422$           9,729$            

Location Rural Hendricks County Rural Hendricks County  Rural Boone County  Suburban Danville (3,000)             
Site Size (acres) 26.66 30.00  36.83 41.40
Tillable Acres 9.00 26.00 (1,000)          29.80 (1,000)            38.00 (1,000)             
Zoning Agriculture Acriculture  Agriculture  Agriculture  
Utilities Private Private  - Private  Private   
Topography Flat  Flat  - Flat - Flat  -
Access Average Average - Average  Similar -
Flood Zone None (18063C9140D) None (18063C0225D) None (18063C0162D) None (18063C0143D)
Appeal Average Average  - Average - Average  -
Creek Yes None 250.00         Yes No 250.00            
Woods 1 Acre 4 acres 7 acres None
Improvements Farm Outbuildings None 500.00         Farm Outbuildings Superior Buildings (1,000)             
Condition Average
Net Adjustment   (250)             (1,000)             (4,000)             

 Indicated Value/Acre  5,447$       4,422$         5,729$         
 Indicated Value (Site Size x Indicated Value/Acre)  145,217$  117,891$     152,748$     
 Indicated Value 138,619$                               

 
The value of the total tract – including the house, outbuildings and the 26.66-acre tract “As-if Not 
Contaminated” would be calculated by finding the recent sales of similar type and sized tracts of land 
with older homes and outbuildings.  The following sales reflect properties with the same factors and 
amenities the typical buyers would find in this market. 
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The value conclusion, then, would be reconciled at $360,000.   It would first appear that the damages 
to the unit (3868 West County Road 350 North) would be the difference between the as-if not 
contaminated value ($360,000) and the land value as-if contaminated ($138,600).  But that would 
assume the house is not habitable and that is clearly not the case because the owners still occupy the 
unit.  Therefore, as-if contaminated value cannot reflect a total lack of improvement value.   
 
A method for determining the value of the contaminated improvements can be developed by finding sales 
of older units, subtracting the estimated land value and adjusting the remaining improvement value by 
the various amenities considered important to the property.  The remaining value is then divided by the 
square footage of the unit to find a dollar per square foot that is appropriate to distressed improvements 
and multiplying that number by the subject’s square footage.  This estimate is then added to the 
estimated value of the land as if contaminated to derive an estimate of value as if contaminated. 
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The three sales illustrated above show the average dollar per square foot for the damaged improvements 
was $20.64.  Rounded to $21 and multiplied times the subject’s square footage provides an estimate of 
the subject improvement equaling $41,160 (1,960 x $21).  This, added to the lot value of the lot as 
contaminated provides a total value estimate of $179,760 ($138,600 + $41,160), or rounded to 
$180,000. 
 
 
3868 West County Road 350 North, Danville, Indiana: 
The located at 3868 West County Road 350 North is not an agricultural tract but is a 0.49-acre tract 
specifically developed for residential use.  Assuming the tract was not contaminated, the site as-if vacant 
would be worth approximately $27,500. 

 

However, although the 26.66-acre site discussed above would still have the highest and best use as farm 
land under the current situation, the residential site at 3868 West County Road 350 North would have its 
highest and best use changed because of the introduction of the obnoxious odor.   If vacant, its highest 
and best use would no longer be for residential unit but would evolve to a use that would no longer 
include occupancy.  A possible alternative use, for instance, might be as an expansion to either of the 
adjoining lots.   Tracts of less than one acre in size that sell at the low end of the vacant land market in 
Hendricks County sell within a range of $7,000 to $15,000.  The value, therefore, as is (odor polluted) 
would be approximately $10,000. 

The ranch home would be attractive to a different set of market buyers than the property at 3581 West 
County Road 350 North.  In this case, the typical buyer would be seeking a newer home within a rural 
setting but not within a formal subdivision.   Such characteristics were used as a basis to determine the 
estimated market value of the ranch home as if not polluted.  The following grid suggests the market 
value in that case would be approximately $128,500.   
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One could then postulate that the damages to the residential unit (3868 West County Road 350 North) 
would be the difference between the as-if not contaminated value ($128,500) and the land value as-if 
contaminated ($10,000), or $127,500. But the property is not completely un-inhabitable therefore the 
improvements within the as-if contaminated value cannot reflect a total lack of value.  They would, 
however, have been dramatically reduced. 
 
Calculation of the damage to the improvements is generally the same as the prior calculation.   In this 
case, the criteria for comparable sales was limited to those of distressed, ranch-style properties that sold 
within the general Indianapolis metropolitan area over the last several years.  The following illustrate 
how that market accepts mold within the home.   
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The loss in improvement value is illustrated by the loss of value of other distressed properties once 
adjusted for their land value.  The comparable sales in this grid were selected from sales that have closed 
within the last three years within the greater Indianapolis area that were said to be damaged by either 
pet odor or mold presence.   In several cases, the odor was sufficiently obnoxious that interior walls had 
to be removed in the remediation process. 
 
The eight sales illustrate the average dollar per square foot for the damaged improvements was $28.06.  
Rounded to $28 and multiplied times the subject’s square footage provides an estimate of the subject 
improvement equaling $41,384 (1,478 x $28).  This, added to the lot value of the lot as contaminated 
provides a total value estimate of $51,384, or rounded to $51,500. 
 
 
Damages to the property at 3868 West County Road 350 North is calculated as: 
 

Estimate Value As-If Not Contaminated Estimated Value As-Is Damages Percentage 
$128,500 $51,500 $77,000 60.0% 

 
Damages to the property at 3581 West County Road 350 North is calculated as: 
 

Estimate Value As-If Not Contaminated Estimated Value As-Is Damages Percentage 
$360,000 $181,200 $$178,800 49.5% 

 
 

Income Approach  
The Income Capitalization Approach is where the mathematical process of dividing a property’s 
anticipated net operating income derives a value indication by a derived rate of income capitalization.  
The income approach is not presented in this report due to the lack of rental information on properties 
that are contaminated like the subjects.  Therefore, calculation of the diminishment of value is not 
appropriate by this method.   
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Test of Reasonableness 
As illustrated in the text above and within the articles from national publications attached in the 
Addendum, property values of residential units within proximity to CAFOs suffer from a diminution of 
value.  Generally, it has been determined that residential units within one half mile are affected on a 
higher degree than others – especially those considered downwind from the offending CAFO.  Both 
subject properties suffer from these specific conditions.  A damage estimate of 50% and 60% appear to 
be well within reason. 
 
 
Reconciliation and Final Value Estimate  
Determining stigma damage can be difficult.  Although sometime considered as speculative, there is no 
doubt, either from peer-reviewed literature or actual experience, that obnoxious odors associated with a 
typical CAFO operation cause a form of market resistance to local residential units.  It has been 
determined that the degree of proximity and the direction of the prevailing winds are of importance when 
calculating the market resistance in this market.  
 
Note that both subject properties were in existence for several decades prior to the construction of the 
CAFO.  Had the CAFO been in operation prior to either house being constructed, an argument could be 
made that the homeowners had taken on the risk of the loss of value due to the CAFO.  The opposite is 
not true.  
  
Both properties in question suffer from:  

 air borne pollutants carrying varying degrees of health risks; 
 prevailing winds carrying contaminants directly to the property; 
 insect vectors that house flies, stable flies, and mosquitoes to the properties; 
 possible groundwater leaching because of nearby manure spreading; and  
 loss of property value. 

 
In addition, both properties have an extended possibility of receiving potential diseases causing 
pathogens like parasites, bacterium, and/or viruses.  The source property, along with both subject 
properties, are serviced with well and septic so groundwater contamination is a real threat.   
 
Although both the Cost and Income Approaches were addressed within this analysis, market reactions 
were best observed through the Sales Comparison Approach.   Detailed searches of property sales that 
reflect the property values As-If-Not-Contaminated were compared with a rational discussion of property 
values As-Is – or As-If Contaminated.  The difference reflects the loss of value due to the presence of the 
CAFO.  
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Based upon our inspection of the subject property, in conjunction with our various investigations and 
valuation analyses undertaken to date, I have formed the opinion that - as of the effective date being 
October 15, 2016 - the subject property had an estimated value loss of:  
  
  Damages to the property at 3868 West County Road 350 North is calculated as: 
 

Estimate Value As-If Not Contaminated Estimated Value As-Is Damages Percentage 
$128,500 $51,500 $77,000 60.0% 

 
Damages to the property at 3581 West County Road 350 North is calculated as: 
 

Estimate Value As-If Not Contaminated Estimated Value As-Is Damages Percentage 
$360,000 $181,200 $$178,800 49.5% 

 
  
  

  
_________________________________      December 7, 2016_____________  
Nick A. Tillema, MAI, SRA, CCIM, AI-GRS, AI-RRS    Date     
Indiana Certified General Appraiser            
License Number: CG69100358  
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SUMMARY OF SALIENT FACTS AND CONCLUSIONS  
 PROPERTY NAME:      
  

CAFO (HIMSEL/LANNON) 
 

PROPERTY USE TYPE:     Residential  
REAL PROPERTY:   

  

The subject property consists of two residential units located in a rural 
area of northwest Hendricks county.  One of the homes is a ±1,960-square 
foot older home set on an irregularly shaped parcel constituting ±26.66 
acres.  It is additionally improved with several outbuilding, fences and 
other farm related buildings. The second unit is a ±1,478-square foot 
ranch home set on a ±.49 acres tract situated on a county road.   Based 
on observed physical appearance during the inspection, the subject 
appears to be in average condition.  

GENERAL LOCATION:  

 
ASSET LOCATION:  

It is generally located within the northwestern part of Hendricks County – 
approximately 6 miles southeast of North Salem, Indiana; 6.5 miles 
northwest of Danville and approximately 35 miles due west of Indianapolis. 

Mailing Address:   3581 West 350 North and 3868 West 350 North 
Township & County:   Marion Township, Hendricks County  
City, State & Zip Code:  

  
Danville, Indiana 46122 

PARCEL NUMBER:  
  

32-05-24-300-001.000-017 and 32-05-24-100-005.000-017 
 

Owner of Record:      
    

3581 West 350 North, Danville, Indiana (Himsel, Richard & Janet) 
3868 West 350 North (Lannon, Robert & Susan) 
 

DEFINITION OF THE PROBLEM:  

  

As of the effective date of this appraisal, are the contamination problems 
associated with the CAFO substantial enough to lessen their property 
values of the two residential units and, if so, to what degree. 
 

PURPOSE OF THIS ANALYSIS:  

  

The purpose of this analysis is to present written evidence to be used as 
litigation support.  This narrative report presents the data and reasoning 
the appraiser has used to form such an opinion.  

SCOPE OF THIS ANALYSIS:  

  

The scope is an organized collection and examination of all data from a 
physical, economic and legal standpoint as they might affect market value.  
Each is then analyzed in an orderly fashion to derive an estimate of market 
value.  
The data included in the report represents information collected from 
several sources, not limited to, grantors and grantees of properties, real 
estate brokers, real estate appraisers, multiple listing associations and real 
estate management companies.  Unless otherwise noted, the time span 
designated as the period for comparable analysis was two years prior to 
the valuation date.  Sources are quoted were applicable.  
 

 Confirmation of all data is made to the extent that confirmation is practical. 
The majority of the market data used in this analysis has been developed 
through the Metropolitan Indianapolis Board of Realtor – Broker Listing 
Coopertive (BLS) – an organization recently organized by the joining of a 
number of metropolitan multiple listing services within the central Indiana.   
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Provisions for membership in the computer system require all Realtors to 
insert required data concerning a listing within 48 hours after the listing 
agreement is signed.    
Failure to include all and/or accurate information can be the basis for 
suspension from the system, therefore, verification beyond the 
information provided by such listings has not been undertaken for this 
analysis.  Therefore, confirmation past the written information has not  

  been performed for this assignment.  

Data collected is analyzed to determine the subjects’ highest and best use, 
then developed through the three approaches to value (when applicable), 
and lastly, reconciled into a final value estimate. Exclusion of any approach 
(if necessary) is explained and justified elsewhere in this report.  In this 
case, based on the age of the improvements, the Cost Approach does not 
appear to have credibility.  And, based on the lack of comparable rental 
information concerning properties like the subject, the Income Approach 
has also been eliminated from the process.  
 
 All of the data collected is not presented in this report. Data collected 
during the examination of the subject market, but not considered relevant, 
is included in the appraiser’s file.  This appraisal report includes all 
information considered necessary to illustrate the appraiser’s basis for 
forming an estimate of the change in the subject property’s market value.  

  
 PERTINENT DATES:  The property was last inspected and photographed on July 7, 2016, by the 

appraiser, Nick A. Tillema, MAI, SRA, AI-GRS, AI-RRS, CCIM.  The effective 
date of the appraisal is October 15, 2016The report was prepared in the 
intermediate time frame and signed on December 7, 2016.  

  
INTEREST APPRAISED:  The real property interest appraised in the before/after analysis is the fee 

simple estate interest.  It is defined as:  
"Absolute ownership unencumbered by any other interest 
or estate, subject only to the limitations imposed by the 
governmental powers of taxation, eminent domain, police 
power, and escheat." 9  

Fee simple estate is recognized as the highest state of ownership, an 
absolute fee, a fee unencumbered by restrictions; a fee without limitations 
of use or dispositions to any particular class of heirs; subject only to the 
aforementioned limitations.    

  

                                           
9 Appraisal Institute, The Dictionary of Real Estate Appraisal, Fifith Edition, (Chicago, Appraisal Institute, 2002), p. 113.  
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COMPETENCY:  Nick A. Tillema, MAI, SRA, AI-GRS, AI-RRS, CCIM, is currently  a Certified 
General Appraiser [License number C.G. 691 00358] by the State of 
Indiana; is designated as a commercial (MAI) and residential (SRA) 
appraiser; General Review Appraiser (AI-GRS); and Residential Review 
Appraiser (AI-RRS) by the Appraisal Institute; and is designated as a 
commercial real estate specialist by the CCIM Institute.  Nick A. Tillema, 
MAI, SRA, AI-GRS, AI-RRS, CCIM has performed and adequately 
completed appraisals concerning the analysis and valuation of such 
improvements similar to the subject since 1978.  Adequate study was 
made of the local area to make the appropriate area, regional and 
neighborhood analysis.   

 
DEFINITION OF MARKET VALUE:  Fair market value is specifically identified to differentiate the conclusion of 

this analysis from other forms of value. The Internal Revenue Service 
specifically asks for the fair market value in preparing an analysis for a 
conservation easement.  Fair market value is defined in this report, per 
IRS Publication 561, as:  

“….Fair market value (FMV) is the price that property would sell 
for on the open market.  It is the price that would be agreed on 
between a willing buyer and a willing seller, with neither being 
required to act, and both having reasonable knowledge of the 
relevant facts.” 11011  

  
INTENDED USER:  

  

This report is for the use of Ms. Kim Ferraro, Senior Attorney at the Hoosier 
Environmental Council, their employees, agents, successors and assigns 
may rely upon this report in evaluating the property for settlement 
analysis.  It is mutually agreed that the client shall hold harmless the 
appraiser against any legal or governmental inquiry that may evolve 
involving the subject property.  

INTENDED USE:  

  

This presentation centers on an estimate of the market value loss based 
on accepted appraisal principles and techniques.  No attempt is made to 
determine “sentimental,” “book,” “historic,” or “investment” value.  This 
report is for the sole and private use of the client.    

  

  

Acceptance and use of this report shall constitute contractual agreement 
with an implied consent to all of the definitions, functions, purposes, and 
limiting conditions contained in this report.  No consideration is given to 
conditions reflecting a forced sale, foreclosure, or coerced liquidation of 
property.  
 
 
 
 
 
 
 

 

                                           
10 Ibid, p. 60.  
11 IRS Publication 561 (2007) page 2.  
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  Appraisers’ Certification of Value     
We hereby certify that, to the best of our knowledge and belief:  

 The statements of fact contained in this report are true and correct.  
 The reported analyses, opinions and conclusions are limited only by the reported assumptions 

and limiting conditions and are our personal, impartial, and unbiased professional analysis, 
opinions and conclusions.  

 I have no present or prospective interest in the property that is the subject of this report and no 
personal interest with respect to the parties involved.  

 I have no bias with respect to the property that is the subject of this report or to the parties 
involved with this assignment.   

 My engagement in this assignment was not contingent upon developing or reporting 
predetermined results.  

 My compensation for completing this assignment is not contingent upon the development or 
reporting of a predetermined value or direction in value that favors the cause of the client, the 
amount of the value opinion, the attainment of a stipulated result, or the occurrence of a 
subsequent event directly related to the intended use of this appraisal.  

 My analyses, opinions, and conclusions have been developed, and this appraisal report has been 
prepared in conformity with the requirements of the Uniform Standards of Professional Appraisal 
Practice; Financial Institutions Reform, Recovery, and Enforcement Act of 1989, and the Code of 
Professional Ethics and Standards of Professional Appraisal Practice of the Appraisal Institute.  

 Nick A. Tillema, MAI, SRA, AI-GRS, AI-RRS, CCIM, conducted a full inspection of the property 
that is the subject of this report on July 7, 2016.  

 Nick A. Tillema, MAI, SRA, AI-GRS, AI-RRS, CCIM, is professionally competent to perform this 
appraisal assignment by virtue of previous experience with similar assignments and/or research 
and education regarding the specific property type being appraised.    

 No one provided significant real property appraisal assistance to the persons signing this 
certification.  

 I have performed no other services, as appraisers or in any other capacity, regarding the 
property that is the subject of this report within the three-year period immediately preceding the 
acceptance of this assignment.  

 The use of this report is subject to the requirements of the Appraisal Institute relating to review 
by its duly authorized representatives.  

 As of the date of this report, Nick A. Tillema, MAI, SRA, AI-GRS, AI-RRS, CCIM has completed 
the continuing education  program of the Appraisal Institute.   

 

As of the effective date of this report, being:  December 7, 2016  

  

  ______________________________        

  Nick A. Tillema, MAI, SRA, AI-GRS, AI-RRS, CCIM     
 Certified General Appraiser     

Indiana License CG69100358  
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  Report Limitations    
Scope of Work 
Underlying Premises and Assumptions  
Unless otherwise stated, this appraisal of real estate is made expressly subject to the following:  

1. Title:  
That no opinion is intended to be expressed for matters legal in character, or that would require specialized 
investigation or knowledge beyond that ordinarily employed by real estate appraisers, although such 
matters may be discussed in the report.  No opinion as to title is rendered within this report.  Title is 
assumed to be marketable and free and clear of all liens, encumbrances and restrictions except those 
specifically discussed in the report.  The subject property is assumed to be vested in the indicated owner 
of record.  

  
2. Responsible Ownership / Management:  
That value estimate concerning the subject property is appraised assuming it to be under responsible 
ownership and competent management.  

  
3. Information Sources:  
That while the information in this report has been carefully checked and is believed to be reliable, no 
warranty is given for the accuracy of information obtained from the owner, from representatives of the 
owner, from other informed persons, or from other sources of available information.  Data on ownership 
and the legal descriptions have been obtained from sources generally considered reliable.  

  
4. Hidden or Unapparent Conditions:  
This appraisal analysis and subsequent report values the property on an “as-is” basis, and assumes there 
are no hidden or unapparent conditions of the property, soil and sub-soil that would render potential 
development of the site more or less viable than otherwise comparable properties.  While not considered 
conclusive, information ascertained - and either presented within this report or maintained within our office 
file - is considered consistent with information that would be available to the general public, (i.e., potential 
purchasers, real estate brokers and/or other real estate appraisers).  

  
5. Subsurface Rights:  
That no opinion is expressed as to the potential value of subsurface oil, gas or mineral rights.  It is assumed 
that the subject property is not subject to surface entry for the exploration or removal of such materials 
except as may be expressly stated herein.  

  
6. Improvement's Compliance with various Legal Jurisdictions:  
That, unless stated, described, and considered within this report, the appraisal is based upon the premise 
that the subject property's site and improvement development (and proposed improvements), have been 
developed in full conformance with all applicable federal, state, and local building development and 
environmental regulations and laws.  This includes (but is not limited to), all applicable zoning, building use 
and development regulations, and development /restrictions of all types.  No responsibility is assumed for 
hidden defects or lack of conformity with specific government requirements, such as fire, building and 
safety, flood hazard development, earthquake, occupancy codes, or general conformance with the 
Americans with Disabilities Act.  It is assumed that proof of conformance, (in the form of required licenses, 
certificates of occupancy, consents, and/or permits), with various requirements of federal, state, and local 
legislative or administrative authorities, (as well as those of concerned private entities, or organizations), 
can readily be obtained.  Any improvements developed upon the subject property that is found to be 
developed without such permits shall invalidate all value estimate(s) presented within this appraisal report. 
7. Exhibits - Graphics:  
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That all maps, plats, sketches, photographs and other graphic exhibits included herein are for illustrative 
purposes only and included as an aid in visualizing matters discussed within the report.  The absolute 
accuracy is not assumed of any graphic representations included, referred to, or which have been made 
by others.  They are not to be considered or relied upon for any other purpose.  

  
8. Encroachment:  
That the use of the land is confined within the boundaries or the property lines of the property described 
and that there is no encroachment or trespass upon the subject property unless noted otherwise within 
this report.  

  
9. Financing:  
That it is recognized a potential purchaser will likely take advantage of the maximum available financing.  
The effects of such financing on the probable selling price have been considered within the valuation 
analysis.  

  
10. Highest and Best Use:  
That the subject property is appraised assuming it is to be available for its highest and best use.  

  

Stipulations and Limiting Conditions  
In addition to the preceding underlying premises and assumptions, this appraisal report is presented for 
use based upon the following stipulations and limiting conditions:  
 That the term "market value," as herein used, is defined as delineated within the Definition of 

Market Value sub-section of this appraisal report.  
   That the date of value to which the opinions expressed in this report apply is set forth in the letter of 

transmittal, as well as delineated under the section titled "Effective Date of the Appraisal."  Our office 
assumes no responsibility for economic or physical factors occurring at some later date that may 
affect the opinions stated herein.  

  That the market value estimated and the costs used are as of the effective date of the estimate of 
value.  Unless stated otherwise, all dollar amounts are based on the purchasing power and price of 
the dollar as of the indicated effective date of the value estimate.  

 That the value estimate in the appraisal report is not based in whole or in part upon race, color, 
religion, or national origin of the present owners, or occupants of the properties in the vicinity of the 
property appraised.  

 That the estimated market value is subject to change with market changes over time; value is highly 
related to exposure, time, promotional effort, terms, motivation, and conditions surrounding the 
offering.  The value estimate considers the productivity and relative attractiveness of the property 
both physically and economically in the marketplace.  This report does not consider the potential 
discounting required to reflect a motivated or "forced sale" due to bankruptcy or foreclosure.  

 That disclosure of the contents of this report is governed by the by-laws and regulations of the 
Appraisal Institute and Uniform Standards of Professional Appraisal Practice, (USPAP).  

 That this appraisal consists of "trade secrets and commercial, or financial information," all of which is 
privileged and confidential, and exempted from disclosure, under 5 U.S.C. 552 (b) (4).  

 That no environmental or impact studies, special market study or analysis, highest and best use 
analysis study, or feasibility study has been requested or made unless otherwise specified in an 
agreement for services, or in this report.  

 That, unless otherwise noted within this report, any value estimate set forth within this report applies 
only to the subject property analyzed within this report.  Additionally, unless a specifically identified 
proration or division is set forth within this appraisal report, any proration or division of the total into 
fractional interests will invalidate the value estimate.   
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 That, by reason of this appraisal report, our office’s representatives are prepared to give testimony in 

court with reference to the property in question, and the interest therein, provided satisfactory 
negotiations have been made for payment of services, for attendance in court, while under 
subpoena, or in any other pretrial work requested by the attorney for either party.  

 That possession of this report, or any copy thereof, does not carry with it the right of publication, nor 
may it be used for any other reason other than its specifically intended use.  The physical report 
remains the property of our office.  This report is for the sole intended use of the client exclusively.  
The fee is compensation for analytical service only.  

 That this appraisal report may not be used, except in its entirety, by anyone but the principals 
identified in the cover letter / letter of transmittal.  Such other use is specifically unauthorized.  
Possession of this report, or any authorized copy thereof, does not carry with it the right of 
publication, nor may it be used for any purpose other than its intended use.  Duplication of this report 
is unauthorized unless the principle appraiser signing this report has been notified and consented in 
writing to the request for duplication.  

 That the projections included in this report are utilized to assist in the valuation process and are based 
on current market conditions, anticipated short term supply and demand factors, and a continued 
stable economy.  Therefore, the projections are subject to changes in future conditions that cannot be 
accurately predicted by representatives of our office and could affect the future income or value 
projections.  

 That our office representatives reserve the unlimited right to alter, amend, revise or rescind any of the 
statements, findings, opinions, values, estimates or conclusions upon any subsequent study, analysis 
or previous study subsequently becoming known to this office.  

 That much of the information and analysis presented within this report, as well as the physical 
appraisal report itself, was generated by way of electronic means.  While our office representatives 
assume the responsibility for mathematical calculations, spelling, and grammar, we depend heavily 
upon the accuracy of all software and hardware employed.  Our office representatives do not assume 
responsibility for any software deficiencies that are beyond the scope of knowledge of a typical 
software user.  

 That - while Federal Emergency Management Agency (FEMA) Flood Insurance Rate Maps (FIRM) were 
used to determine if the property is located in or near a high probability flood area - our office 
representatives are not qualified to give an opinion as to the subject property's mean elevation above 
sea level.  Because FIRM maps are revised without notice to the public, it is suggested that a second 
source of flood hazard data, (i.e. a recent survey), be used to verify flood data provided herein.  

 
Extraordinary Assumptions and Hypothetical Conditions  
None used.  
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Nick A. Tillema, MAI, SRA, AI-GRS, AI-RRS, CCIM 
Attorney at Law 

 
Nick has been involved in the real estate/finance industry since 1972.  His education includes a Bachelor's of Finance 
from Indiana University, a Masters of Business Administration from Arizona State University and a Doctorate of 
Jurisprudence from Indiana University - Indianapolis.   His background includes leasing and management with a Chicago-
based, regional, shopping center owner; mortgage banking (origination, underwriting, secondary marketing & 
management), title company (co-owner); property management, real estate development (residential condominiums); 
investment, consulting and appraising (residential, commercial, easements and diminutive damages). 
 
His experience in teaching includes real estate broker and appraiser pre-licensing classes, continuing education seminars 
and real estate college classes for private schools, professional organizations, Indiana University and Butler University.  
He has written numerous seminars for both law and real estate professionals.  He is currently the chair of both the board 
of directors of the Appraisal Institute Relief Foundation and the Appraiser Liability Insurance Program.  He has also served 
on the national board of directors for the Appraisal Institute and has served on the board of directors of the Hoosier State 
Chapter of the Appraisal Institute, the Indiana CCIM chapter, the Indiana Association of Realtors, the Realtor Foundation, 
and the Metropolitan Indianapolis Board of Realtors. 
 
As an attorney, he has both prosecuted and defended real estate appraisers.  As an appraiser, he has reviewed both 
residential and commercial appraisals as part of a litigation team.  His background and education allow him to speak 
intelligently on today’s appraisal issues. 
 
As an appraiser, his experience includes appraising farms, local and regional shopping centers, conventional and HUD 
apartment facilities, steel mills, oil refineries, and mega-warehouses.  His experience with special purpose properties 
includes mega-church facilities, school buildings, cemeteries, airports, the Detroit RiverWalk and an abandoned U.S. Air 
Force Base.  Specialty appraisal assignments have included forensic appraising for litigation purposes, conservation 
easements, pipeline easements and properties affected by environmental contamination, construction defects and partial 
interests. 
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Nick A. Tillema, MAI, SRA, AI-GRS, AI-RRS, CCIM 
9247 North Meridian, Suite 260 

Indianapolis, IN   46260 
 

Indiana Certified General Appraiser #CG69100358 317.571.8800 – Office 
Indiana Principal Real Estate Broker #IB51247724 317.581.9553 – Facsimile 
nick@accessvaluation.com – e-mail  317.581.0400 – Cellular 
   
PROFESSIONAL EXPERIENCE: 

ACCURITY VALUATION (1/16 to present) 
 Valuation, Consulting & Litigation (Indiana Representative) 
ACCESS GROUP, LLC - (1/04 to present) 
 Valuation, Education, Consulting & Litigation Support 
NICK A. TILLEMA AND ASSOCIATES - (1/82 to present) 
 Appraisal/Research 
THE FORRESTAL GROUP – (11/95 to present) 
 Environmental Consulting/Appraisals 
SYCAMORE TREE DEVELOPMENT, INC. – (1/92 to present) 
 Real Estate Development  
FRONTIER TITLE COMPANY – (1-91 TO 7-93) 
 President 
MEDLEY, SMITH, KOLAS & TILLEMA - (6/90 to 1/94) 
 Attorneys at Law 
MERIDIAN MORTGAGE COMPANY, INC. – (4/75 to 6/82) 
 Senior Vice President – Administration  
LANDAU, HEYMAN & CLAY - (7/72 TO 3/75) 
 Commercial Leasing (Indiana) 
 

FORMAL EDUCATION: 
 INDIANA UNIVERSITY SCHOOL OF LAW 
  Doctor of Jurisprudence (JD) - (9-81 to 1-87) 
 ARIZONA STATE UNIVERSITY 
  Masters of Business Administration – MBA - (9-71 to 7-72) 
 INDIANA UNIVERSITY 
  Bachelors of Science (BS – Finance) - (9-68 to 8-71) 
 
PROFESSIONAL EDUCATION AND SEMINARS (partial listing): 
 SOCIETY OF REAL ESTATE APPRAISERS 
  Principles of Real Estate Appraising 
  Narrative Report Writing Seminar 
  Condominium Appraising Seminar   
  R-41B & Professional Practice Seminar 
  Instructor Course (101) 
  Appraising with the URAR Form 
  Marshall & Swift Cost Seminar 
  Legal Liability 
 AMERICAN INSTITUTE OF REAL ESTATE APPRAISERS 
  Basic Valuation Procedures 1A-1 & 1A-2 
  Capitalization Theory 1B-a & 1B-2 
  Case Studies & Report Writing 
  Standards of Professional Practice 
 APPRAISAL INSTITUTE 
  Standards of Professional Practice 
 
RECOGNITION 

 1991 – Dick Snyder Award (Indiana Association of Realtors) 
 2005 – Ed White Award (Hoosiers State Chapter, Appraisal Institute) 
 2006 – Extra Mile Award (Hoosiers State Chapter, Appraisal Institute) 
 2009 – Fellow of REAL (Metropolitan Indianapolis Board of Realtors) 
 2011 – Richard E. Nichols Lifetime Achievement Award (Hoosiers State Chapter, Appraisal Institute) 
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PROFESSIONAL ORGANIZATIONS: 
  APPRAISAL INSTITUTE (combined with the Society of Real Estate Appraiser in 1991) 
   Designated Member of the Appraisal Institute (MAI - June, 1992 & SRA – March, 1985)) 
         Hoosier State Chapter 
   Indianapolis Sub-Chapter Appraisal Institute – Past Chairman (1999) 
   Hoosier State Chapter Appraisal Institute – President (2004)  
         Region V 
   Regional Representative – Region 5 - (1994 to 1998) 
   Regional Chairperson (2007-2010) 

  National Ethics Committee – Past Assistant Regional Member 
          National 
   Appraisal Institute – National Nomination Committee (2005 – Alternate) 
   Appraisal Standards and Guidance Committee (2005-2006) 
   Board of Directors (2007-2010) 
   Publications Review Panel (2010 – 2012)    
   Appraisal Institute Relief Fund - Board of Directors (2009 – 2012)(Chair 2011) & (2014 – 2016)(Chair – 2016) 
   Strategic Planning Committee (2012-2013) 
   Government Relations Committee (2005-2007 & 2011-2013) (Chair 2012/2013) 
   Appraiser’s Liability Insurance Program – Board of Directors (2014 – 2016) (Chair – 2016) 
  SOCIETY OF REAL ESTATE APPRAISERS (CHAPTER 5)  
   (Past President ['89], Secretary ['84], Director ['85-'87]) 
   (Chairman of Standards of Professional Practice, 1987-1990) 
   Designated as Senior Residential Appraiser (SRA) 1985 
  CCIM INSTITUTE 
   Designated Member of the CCIM (October 2004) 
   Indiana Chapter of CCIM – Board of Directors (2010-2012) 
  NATIONAL, STATE, AND LOCAL BOARD OF REALTORS 
   Designated as Realtor (1978) 
   Past Chairperson – Appraisal Committee of Indiana Association of Realtors 
   Past Chairperson - Broker/Appraiser Committee MIBOR 
   Board of Directors - MIBOR (1998 – 2000) 
   Board of Directors - Indiana Association of Realtors (2000 – 2006 and 2010 - 2012) 
   Board of Directors – Realtors Foundation (2007 – 2012) 
  INDIANAPOLIS BAR ASSOCIATION 
   Real Estate/Probate Committee (2005 to Present) 
  INDIANA BAR ASSOCIATION 
   Indiana Bar Ethics Committee (2006-2009) & (2010-2013) 
  INDIANAPOLIS BUILDER'S ASSOCIATION (Inactive) 
   Past Member (1980 – 1984) 
  NATIONAL ASSOCIATION OF ENVIRONMENTAL RISK AUDITORS (Inactive) 
   Past Legal Counsel & Member of Board of Directors – National Organization 
  INDIANA INSTITUTE OF REAL ESTATE EDUCATORS (Inactive) 
   Designated as Certified Real Estate Instructor – CREI (Charter Member) 
  INDIANAPOLIS MORTGAGE BANKERS ASSOCIATION (Inactive) 
   (Past President - 1979) 
OTHER ACTIVITIES: 
  ACCESS EDUCATION, INC.  
   Principal (Pre-licensing & Continuing Education for Real Estate Appraisers and Brokers)  
  APPRAISAL INSTITUTE 
   Instructor – See attached 
  INDIANA UNIVERSITY PURDUE UNIVERSITY AT INDIANAPOLIS (I.U.P.U.I.)  
   Part-time Instructor – course R-305, R-440 & R-443 (1993 to present) 
  REAL ESTATE RECERTIFICATION PROGRAM 
   Instructor – Real Estate Appraiser and Broker Licensing Courses (1979 to 2010) 
  RESOURCE EDUCATION 
   Instructor – Pre-licensing and Continuing Education Seminars (1998 to 2010) 
  BUTLER UNIVERSITY 
   Instructor – Principles of Real Estate Law (1976 to 1978) 
  SOCIETY OF REAL ESTATE APPRAISERS (1985 to 1989) 
   Instructor – Principles of Real Estate Appraising (101) 
   Instructor – Seminar “Appraising for Underwriters” 
  NATIONAL ASSOCIATION OF ENVIRONMENTAL RISK AUDITORS 
   Instructor – Environmental Effects of Real Estate (1989 to 2002) 
  CERTIFIED AUCTIONEER INSTITUTE 
   Instructor – Real Estate Appraisal & Auctioneering (1989 to 1993) 
  INDIANA REAL ESTATE EDUCATION ADVISORY COMMISSION 
   Vice Chairman (1998 – 2007)   
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LITIGATION EXPERIENCE as an Expert Witness (2007 – 2012) 
* (an expanded list available upon request) 
 

I. Washington D.C. - Decatur Ventures v. Stapleton Ventures (NovaStar Home Mortgage, Inc. and Courtenay Stocker) – July 
25, 2007.  Suit against mortgage originator for applying pressure on appraisers.  Settled out of court  (Weiner Brodsky Sidman 
Kider, PC)   

II. Lebanon, Indiana – Boone County Assessor v. Duke – February 2007.  Property tax dispute on three mega-warehouse facilities 
in Boone County.  Trial testimony  (Boone County Assessor) 

III. Indianapolis, Indiana Winterton Investor, LLC v. Winterton, LLC – October 2007.  A valuation of an office complex in regards 
to a breach of contract dispute.  Depositions and trial testimony (Mitchell Hurst Jacobs & Dick, LLP) 

IV. Noblesville, Hamilton County, Indiana – Keeler Conservation Easement – January 2008.  IRS challenge to conservation 
easement – successfully rebuffed at IRS Hearing (Bakers & Daniels, LLP)  

V. Gary, Lake County, Indiana – US Steel – October 2008.  Property tax appeal. Depositions and trial (Parker Poe Adams & Bernstein, 
LLP) 

VI. Gary, Lake County, Indiana – Mittal Steel USA – Indiana Harbors West, formerly Bethlehem Steel – June 2009.  Property 
tax appeal.  Deposition  (Parker Poe Adams & Bernstein, LLP) 

VII. Indianapolis, Marion County, Indiana – One Indiana Square – September 2009.  Determination of damages for suit against 
insurance company involving storm damage to the top five floors of a 36-story office building in downtown Indianapolis.  
Conference – no depositions  (Barnes & Thornburg, LLP) 

VIII. Niles, Michigan – Brandt v. Brandt – September 2009.  Divorce settlement concerning the River Valley Equine Clinic located in 
Niles, Michigan with the trial taking place in North Carolina.  Trial testimony  (Marcia H. Armstrong, Attorney at Law) 

IX. Gary, Lake County, Indiana – Mittal Steel USA – Indiana Harbors East, formerly Inland Steel – December 2009.  Property 
tax appeal.  Depositions  (Parker Poe Adams & Bernstein, LLP) 

X. Martinsville, Morgan County, Indiana – Wildwood Conservancy District – February 2010.  Exceptional benefits study designed 
to assign lot owners their prorate share of the cost involved in repairing a common area lake damaged by 2008 100-year flood. 
Trial testimony (Wooden & McLaughlin) 

XI. Nineveh, Johnson County, Indiana – North Lake Conservancy District – May 2010.  Exceptional benefits study designed to 
assign lot owners their prorate share of the cost involved in repairing a common area lake damaged by 2008 100-year flood. Trial 
testimony  (Wooden & McLaughlin) 

XII. Gary Airport, Gary, Indiana – Gary/Chicago International Airport Authority v. Gary Community School Corporation – 
May 2010.  Report of three-member court appointed panel concerning values of wetland trade. (Lake County Superior Court)   

XIII. Ross Township, Lake County, Indiana - Boltar v. Comm., Docket No. 25954-08 – June 2010.  IRS challenge to a Conservation 
Easement valuation in Hobart Indiana.  Testimony in Denver, Colorado.  Trial testimony  [IRS Office of Chief Counsel (SB/SE)] 

XIV. Poland, Owen County, Indiana – Graybrook Conservancy District – July 2010.  Exceptional benefits study designed to assign 
lot owners their prorate share of the cost involved in replacing a common area lake damaged by 2008 100-year flood. Trial 
testimony (Wooden & McLaughlin) 

XV. Carmel (Hamilton County) Indiana – Village of West Clay v. Pulte Homes – February 2011.  Value loss caused by introduction 
of production homes in a custom home addition.  Temporary Injunction – Trial Testimony (Brooks Koch & Sorg) 

XVI. Greenwood, Indiana – Ingram v Young, September 2011. New Construction damage dispute on proximity of home to street.  
Trial Testimony (Wooden & McLaughlin) 

XVII. Yorktown, Indiana – State of Indiana v. Roberts, September 2011. Highway taking involving proximity damage.  Trial 
Testimony (Dennis, Wenger & Abrell P.C.) 

XVIII. Indianapolis, Indiana, Marion County Assessor v. Herrick, et al – October 2012.  Property tax issue involving an analysis of 
the difference in market rent and rent charged to a not-for-profit corporation and how such difference affects the true tax value 
opinion to be used in conjunction with an ad valorem tax matter. Trial Testimony  (Krieg DeVault, LLP) 

XIX. Indianapolis, Indiana – AurGroup v. California Credit Union - December 2011.  Valuation concern over large apartment 
complex.  Trial testimony – in Los Angeles, CA (Todd Kobernick, Attorney at Law.) 

XX. Yorktown, Indiana – State of Indiana v. Reynolds, May 2012. Highway taking involving proximity damage.  Trial Testimony 
(Dennis, Wenger & Abrell P.C.) 

XXI. Yorktown, Indiana – State of Indiana v. Hughes, July 2011. Highway taking involving proximity damage.  Trial Testimony 
(Dennis, Wenger & Abrell P.C.) 

XXII. Shelbyville, Indiana – Shelby County Assessor v. 500 Rangeline, August 2012.  Valuation definition problem.  Trial Testimony 
(Marilyn Meighn) 

XXIII. Bloomington, Indiana – State of Indiana v. Freeman, November 2012. Eminent domain value of highway taking involving 
limestone quarry.  (Three-member, court-appointed, valuation panel) 

XXIV. Indianapolis, Indiana – CVS v. Monroe County, August 2014, Valuation review.  Trial Testimony (Meighen) 
XXV. Shelbyville, Indiana – CVS – Shelby County, January 2016, Valuation.  Trial Testimony (Cusiamno) 
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INTERESTING ASSIGNMENTS (Overview) 
 
Contamination 

 Richmond Shell Gasoline Spill – 1996. (Contamination of nearby residence, delicatessen, and nursery school) 
 Evansville Subdivision – June 1997 (Termiticide contamination of subdivision retention pond and the resulting loss of lake front 

properties) 
 White River Fish Kill – May, 2000 (Class Action suit involving the value loss of residential units on riverfront properties based on 

industrial chemical spill causing a total fish kill along a 52 mile stretch of the White River.)  Completed through Forrestal (Gene Stuard) 
 Bedford GM Plant – July, 2003 – Allgood et al. v. General Motors Corporation, U.S. District Court,  (PCB contamination of rural areas 

including 50+ residential units) 
 Goshen 7-Eleven Gasoline Spill – October, 2003 - Bowens, et al. v. 7-Eleven, Inc. et al. – Cause No. 20D03-0209-CT-048 (Gasoline 

spill that damaged nearby homes) 
 Farmland Shell Gasoline Spill – November 2003 – Shull et al. v. Bousman et al. (Gasoline spill damage) 
 Pflum, et al. v. Visteon, et al., Connersville, Indiana, December 2004 (PCB contamination of residences and land )  Completed 

through Forrestal (Gene Stuard) 
 Rick Adcock, vs. Indianapolis International Airport & BAA – 2006 (Determination of Diminutive Value regarding various 

properties in Hawthorne Ridge subdivision due to airport noise.) 
 Michigan & Holt Apartments June 2006 (Neighboring PCB leak that migrated below apartment complex) 
 Cedar Park Subdivision, April 2006 (Neighbor industrial leak below 150 unit partially completed residential subdivision.) 
 Capital Machines (2/2006) Contaminated soil around industrial plant 
 Hesselbrock Farm (5-2012) – Industrial spill on agricultural tract 
 Speedway, Gas America, Branch Bank, Used Car lot (10-2012) – Contaminated sites in eminent domain 
 Contaminated Cleaners – Hobart, Indiana & Warsaw, Indiana (6-2014) 
 Contaminated Residence – Wheatfield, Indiana (8-2015) Oil spill  

Highway Work 
 Rushville Highway Expansion – December 2006 (multiple residential & commercial properties) 
 I-69 Mineral Rights  - May 2011 (Underground Gas Reservoir) 
 Yorktown Project – December 2010 (Class action involving city setback) 
 US 31 Expansion – June 2011 (complex properties -multiple units) 

Large Assignments (property tax) 
 B.P. Refinery Plant, Whiting, Indiana – (2005) Lake County Tax Appeal. 
 Duke, Lebanon, Indiana (2007) Boone County Tax Appeal. (mega-warehouse) 
 US Steel, Gary, Indiana – (2009) Lake County Tax Appeal. 
 Downing Publishing, Crawfordsville, Indiana – (2009) Montgomery County Tax Appeal. 
 Mittal Steel (former Bethlehem Steel & Inland Steel), Gary, Indiana – (2009) Lake County Tax Appeal. 
 Worthington Steel, Portage, Indiana   – (2010) Porter County Tax Appeal. 
 Cargill Processing Plan (6-2012) Lake County Tax Appeal 

Unusual 
 Martin Marietta – July 2001 (testimony involving loss of property value due to proximity to mine blasting) 
 NONOS – May 2005 (testimony involving loss of property value based on proximity to a Take Station) 
 Zionsville Transfer Station – May 2004 (market value consequences of proximity to transfer station) 
 Eagle Pointe – March 2005 (Property tax appeal involving an 850-unit housing project of the former Grissom AF Base) 
 Christmas Tree Farm & B&B, August 2010 (Lending purposes) 
 Jefferson County Court House, August 2012 (Valuation prior to fire damage) 
 Conservancy Districts (Wildwood, Graybrook & North Lake) – 2009 matching US grant to repair damn 
 Landfill 

o Neal’s Landfill  Bloomington, Indiana, September 2000 (Taylor v. CBS Corporation)  
o Benton County Landfill, Kentland, Indiana, April 2004 (Affidavit of Market Value for local homeowner’s association.) 
o Hancock County Landfill, Morristown, Indiana – Partially closed, contaminated. 
o Zionsville Transfer Station – May 2004.  Affidavit of market value consequences  
o East Chicago Waterway – May 2011, Proposed Contaminated Landfill, US Corps Army Engineers 

 Lake & Forest Club, Brownstown, Indiana - June 2011 (Tax appeal on corporate owned lake with individual owned lake-front homes.) 
 Airports 

o Purdue Airport – 1999 (Air easement after runway expansion) 
o Sheridan Airport – January 2005 (Lending purposes) 
o Alexandria Airport, Alexandria, Indiana – June 2006 (Lending purposes) 
o Gary Airport, Gary, Indiana – June 2010 (Exchange of land with Gary School Board) 

Conservation Easement 
 Macy-Miller Agricultural Tract – September 2001 ( Title claim for missed conservation easement) 
 Shades State Park – 2007-2010 (Multiple properties around the Shades State Park) 
 Hobart Conservation Easement – 2010 (Golf Course Conservation Easement, IRS) 
 Detroit Riiverwalk – 2011 (±1.5 mile walkway along  the Detroit River in downtown Detroit) 
 Mead – December 2012 (Conservation Easement on state chartered forest gift to County Park system)  
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AUTHORSHIP (Courses & Seminars) 
Book:  

 Indiana Real Estate Law and Practice Manual (1990; Revised – 1993) 
Courses: 

 Introduction to Real Estate Appraising Principles & Procedures (1/2004) – Access Education (IUPUI) 
 Appraising the 2-4 Family Residence  (1/2004) – Access Education (IUPUI) 
 The Calculator Class (6/2004) – Access Education  
 Appraising Complex Properties (2/2008)  - Access Education (IFA – Russian Contingency) 

Seminars: 
 Real Estate Appraisals in Indiana (1995) Indiana Continuing Legal Education Foundation (ICLEF) 
 Litigation Skills for the Appraiser: An Overview (6/1997) – Appraisal Institute 
 Introduction to Environmental Issues for Real Estate Appraisers (2001) – Appraisal Institute 
 Appraising Environmentally Contaminated Properties (2001) – Appraisal Institute 
 Crossing the Line: Home Mortgage Fraud  (9/2002)  – Appraisal Institute 
 Civil Rights, Real Estate and Valuation (1/2004) – Access Education (Realtors – Austrian Tour) 
 Recognizing Relevant Environmental Issues (1/2004) – Access Education (Realtors – Austrian Tour) 
 Indiana Agency Law and Buyer Agency (1/2004) – Access Education (Realtors – Austrian Tour) 
 Creating the Right List Price (1/2004) – Access Education (Realtors – Austrian Tour) 
 A Professional’s Perspective on Predatory Lending (1/2004) – Access Education (Realtors – Austrian Tour) 
 Laws, Ethics & Standards (5/2004) – Access Education (Wisconsin Online Appraisal CE) 
 Procedures for the Unusual Residential Appraisal  (5/2004) – Access Education (Wisconsin Online Appraisal CE) 
 The Economics of Residential Finance (5/2004) – Access Education (Wisconsin Online Appraisal CE) 
 Environmental and Disclosure Issues (5/2004) – Access Education (Wisconsin Online Appraisal CE) 
 USPAP Basics for Clients (11/2006) – Access Education 
 Valuation of Real Property in a Business Value Context (2005)  ICLEF 
 CMA, BPO, Appraisal – What’s the Diff?  (3/2006) – Access Education (Realtors – Italian Tour) 
 Pricing Issues in Unusual Properties (3/2006) – Access Education (Realtors – Italian Tour) 
 Current issues in Real Estate Brokerage (3/2006) – Access Education (Realtors – Italian Tour) 
 Recognizing the Mold Issues in Listing Real Estate (3/2006) – Access Education (Realtors – Italian Tour) 
 Introduction to Conservation Easement (2007) Access Education (The Nature Conservancy) 
 Agricultural Conservation Easements (2009) Access Education (The Nature Conservancy)  
 Real Estate Valuations (2008) Indiana Continuing Legal Education Foundation (ICLEF) 
 Income Approach: Strengths, Weaknesses and Areas of Concern for Indiana Tax Appeals (2010) ICLEF 
 Diversity in the Valuation Industry (2011) Appraisal Institute 

 
APPROVED INSTRUCTOR (Courses & Seminars) 
 

Indiana University (Part-time Instructor)  
 Introduction to Real Estate Analysis (R-305) 
 Real Estate Appraisal (R-440) 
 Real Estate Finance/Investment Analysis (R-443) 

Appraisal Foundation 
 15-hour USPAP 
 7-hour USPAP 

Appraisal Institute 
Partial List of Seminars Currently Authorized To Teach 

 Litigation Skills for the Appraiser;  
 Appraisal Curriculum Overview; 
 Uniform Appraisal Standards for Federal Land Acquisitions (Yellow Book);  
 Introduction to Conservation Easement Valuation, and  
 Analyzing the Effects of Environmental Contamination on Real Property  

Partial List of Courses Currently Authorized To Teach 
 Basic Procedures 
 Basic Principles 
 Business Practices and Ethics 

Professional Certificate Programs  
 Review Designations 

o Appraisal Review – Residential Instructor 
o Appraisal Review – General Instructor 

 Valuation of Conservation Easements:   
 Litigation Appraising 

o The Appraiser as an Expert Witness: Preparation and Testimony 
o Litigation Appraising: Specialized Topics and Applications 
o Condemnation Appraising: Principles and Applications 
o Complex Litigation Appraisal Case Studies 
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STATE OF INDIANA         )
                         )
COUNTY OF HENDRICKS      )

            IN THE HENDRICKS SUPERIOR COURT
                   DANVILLE, INDIANA

              CAUSE NO. 32D04-1510-PL-150

MARTIN RICHARD HIMSEL, JANET L.       )
HIMSEL, ROBERT J. LANNON and SUSAN    )
M. LANNON,                            )
                                      )
        Plaintiffs,                   )
                                      )
           -vs-                       )
                                      )
SAMUEL T. HIMSEL, CORY M. HIMSEL,     )
CLINTON S. HIMSEL, 4/9 LIVESTOCK LLC  )
and CO-ALLIANCE, LLP,                 )
                                      )
        Defendants.                   )

     The deposition upon oral examination of

                   SAMUEL T. HIMSEL,

     a witness produced and sworn before me, Joyce
Emerson, a Notary Public in and for the County of
Johnson, State of Indiana, taken on behalf of the
Plaintiffs, at the law offices of Harrington Law, PC,
105 North Washington Street, Danville, Hendricks County,
Indiana, taken on the 9th day of September 2016,
commencing at 9:04 a.m., pursuant to Indiana Rules of
Trial Procedure, and by written notice as to the time
and place thereof.

                ALLIANCE COURT REPORTING
                     P.O. BOX 78261
           INDIANAPOLIS, INDIANA  46278-0261
                     (317) 875-3914
                     (877) 867-8600
             www.alliancecourtreporting.com
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                 A P P E A R A N C E S

FOR ALL PLAINTIFFS:
   Kim E. Ferraro, Esq.
   Sam Henderson, Esq.
   HOOSIER ENVIRONMENTAL COUNSEL
   407 E. Lincolnway, Suite A
   Valparaiso, Indiana  46383
   219.464.0104
   kferraro@hecweb.org

FOR ALL DEFENDANTS:

   Christopher J. Braun, Esq.
   PLEWS SHADLEY RACHER & BRAUN, LLP
   1346 North Delaware Street
   Indianapolis, Indiana  46202
   317.637-0711
   cbraun@psrb.com

FOR SAMUEL T. HIMSEL:

   Lynsey David, Esq.
   LEWIS WAGNER, LLP
   501 Indiana Avenue, Suite 200
   Indianapolis, Indiana  46202
   317.237-0500
   ldavid@lewiswagner.com
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1     of the contract growers of Co-Alliance?
2          MR. BRAUN:  I'll object only to the extent that
3     it calls for speculation and assumes facts not in
4     evidence; but subject to that, you can answer the
5     question.
6 A   What was the question again?
7 Q   Would it be -- and you're right, I'm asking you to
8     speculate to some extent, but given your -- you've
9     got two contracts, one with Himsel farms, one now

10     with 4/9 and you've seen this third one here which
11     is -- as you put it, it was somewhat of a take it or
12     leave it.
13          Would it be your assumption that this would be
14     sort of a form contract that Co-Alliance has with
15     all of its contract growers?
16          MR. BRAUN:  Objection; call for speculation,
17     lack of foundation, assumes facts not in evidence;
18     but subject to that, you can answer the question if
19     you know.
20 A   I don't know.
21          MS. FERRARO:  Sam, can you hold on to this for
22     me.
23          MR. HENDERSON:  You don't have a folder.
24          MS. FERRARO:  Yeah, I don't have a folder for
25     it.  I just copied it off this.
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1 Q   Switch gears just a little bit.
2          Whose idea was it to build the 4/9 CAFO to
3     raise hogs for Co-Alliance?
4 A   My sons, Cory and Clint Himsel.
5 Q   When -- when did they come up with that idea?
6 A   Sometime in 2012.  I'm not sure of the date.
7 Q   And they approached you with their idea?
8 A   Yes.
9 Q   Tell me about generally how that conversation went.

10 A   Well, Cory was the first one to mention something
11     about it as an opportunity him and Clint might want
12     to do, and I did some thinking on it and -- and some
13     more thinking.  Then we got together -- together and
14     talked with some -- among ourselves again, and I
15     said we'll investigate it.  So that's -- that's kind
16     of how it got started.
17 Q   Do you know how your sons found out that that was an
18     opportunity that they might be able to take
19     advantage of?
20 A   I think -- I think it was that Co-Alliance has a --
21     where they bring in young growers and crop
22     protection people and different things, and maybe
23     Cory talked to Kevin Still.  Kevin Still may have
24     mentioned it to him or Cory may have heard it by
25     somebody else.  With these groups together there's a
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1     lot of younger farmers that he may have talked to
2     somebody that was already doing it at these little
3     weekend outing things.  I don't know.  That's how
4     they got the information.
5 Q   Okay.  Did your brother David Himsel have any
6     involvement in making that connection or providing
7     the information?
8 A   No.
9 Q   Okay.  Do you know how your sons found out about the

10     weekend meeting or Co-Alliance meeting where they
11     bring in young growers?
12 A   They just invite young couples for a fun weekend
13     basically.
14 Q   Okay.  So it would have been some sort of an
15     announcement or invitation from Co-Alliance directly
16     to Cory and Clint?
17 A   I suppose.  I'm not positive on that, no; but
18     understand I'm past the age group to be invited.
19     Let's just put it that way.
20          MR. BRAUN:  I thought you were in your 30s.
21 Q   Yes.  Okay.  Why was it necessary to create a new
22     business entity to construct this new CAFO?
23 A   Well, that's just basically just good business.
24 Q   So even though there was -- well, let me strike
25     that.
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1          The Himsel Brothers, as you said, was a -- is a
2     partnership; but isn't it correct that there are
3     some LLCs that have been created by either you or
4     David or Stephen or in a combination as part of the
5     Himsel Brothers operation?
6 A   No, that wouldn't be fair.  We have no LLCs between
7     me, Dave, Steve.
8 Q   First Quality Pork I believe is one I saw and
9     HimselBrothers.com I think is another one on the

10     Secretary of State website anyway.
11 A   Oh, those were just -- we were selling homegrown
12     pork.  That was -- I forgot about them, but I guess
13     we did do that.
14 Q   Okay.  Was it decided essentially at the same time,
15     excuse me, that you and Cory and Clint agreed to
16     construct a new CAFO to also create the LLC, the new
17     LLC?
18 A   Run that by me again.
19 Q   Sure.  Was the decision to create a new LLC made
20     around the same time that the three of you decided,
21     yeah, we're going to construct a new CAFO to raise
22     Co-Alliance hogs?  Was that -- were those two
23     decisions made around the same time?
24 A   Yes.
25 Q   Okay.  Excuse me.  And that -- if I remember, I
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Page 50

1     believe you said that was sometime in November of
2     2012, end of 2012?
3 A   Was that a question?
4 Q   Yes.  I'm asking you to confirm that.
5 A   I think I said November earlier, but it could --
6     sometime in that last -- let's say the last quarter
7     of 2012.  You know, I don't have -- don't recall an
8     exact date.
9 Q   So after the decision -- had the meeting with

10     Co-Alliance, your boys talked to you about doing
11     this, there was a general consensus that, yeah, this
12     was a good idea, what happened next to bring this
13     all together?
14 A   Well, once we decided to kind of go -- go forward,
15     I -- I think I -- well, I went down to Hendricks
16     County Planning & Building and talked to the
17     director Don Reitz about what -- what had to be
18     done.  I wasn't sure myself.  What had to be done to
19     build one -- build this facility.
20 Q   Okay.  So you inquired as to potential zoning
21     requirements and things like that with the County?
22 A   Yeah.  I didn't really know there was a zoning
23     requirement until he got the handbook out and we
24     started going through it, and he said this -- and he
25     laid out the steps.  I used his professional advice
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1     to -- well, this is what you're going to have to do
2     and we'll get you started.
3 Q   Were you on the Board of Zoning Appeals at the time?
4 A   Yes.
5 Q   So after you -- I'm assuming you got your questions
6     answered there in reaching out to -- I'm sorry,
7     could you repeat the person's name that you spoke
8     with?
9 A   Don Reitz.

10 Q   What's his position?
11 A   R-e-i-t-z.
12 Q   What is --
13 A   He's the director of Planning & Building for
14     Hendricks County.
15 Q   You had a relationship with him in the past?
16 A   I've known him for several years.  He's one of the
17     best Planning & Building people that we've had in
18     this county for a long, long time.
19 Q   And what did he tell you?
20 A   Well, he got the handbook out and we went through --
21     like I said, went through -- well, he told me we'd
22     have to get it rezoned and -- and there was some
23     other things there, too; but I don't recall what
24     exactly.
25 Q   Okay.  And when you say "handbook", are you
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1     referring to the Ordinance?
2 A   The Comprehensive Plan.
3 Q   So I just want to make sure I'm clear, so -- and
4     correct me if I'm wrong, you're the BZA member.
5          Comprehensive Plan isn't actually a
6     requirement; it's sort of a planning document, isn't
7     it?
8 A   It's got the rules and regulations for what you can
9     and can't do.

10 Q   Which would be the Ordinance itself?
11 A   It's -- yeah.
12 Q   Okay.  So when you say "handbook", you're talking
13     about the Ordinance?
14 A   Yes.
15 Q   Excuse me.  Once you determine what you would need
16     to do with respect to zoning, what happened after
17     that?
18 A   Okay.  We -- well, I -- I knew when I went in there
19     it would have to be a property on the west of state
20     road -- state highway 39 because in general I knew
21     that any kind of livestock or anything like that has
22     to be west of 39.  They protected that part of the
23     county for agriculture.
24          Well, then so after I knew that, we -- that's
25     what I did, yeah.
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1 Q   Let me kind of break that out a little bit.  So you
2     determined that the area west of 39 was set aside
3     for agriculture.
4          When you say "set aside", you mean the County
5     had -- that area was zoned for agricultural uses?
6 A   Yes.
7 Q   And then you considered property that you owned in
8     that area?
9 A   Right.

10 Q   Okay.  And then I understand you've got several
11     parcels, you and your immediate family members own
12     several parcels in the area.
13          How was the particular parcel selected?
14 A   Well, a lot of things went into that.  It was a --
15     Number 1 it was a site that was away from our other
16     farm buildings which for health reasons is a good
17     place to put it.  Then we used expert -- experts to
18     help us pick the location.
19 Q   Okay.  And I -- I want to clarify a few things.
20     Clint and Cory testified that a preferred location
21     that the three of you had decided on, the site where
22     the 4/9 CAFO is, as the property that you would like
23     to use; and once that had been decided, you
24     consulted with experts to make sure that that site
25     would comply with zoning and IDEM requirements; is
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1     that correct?
2          MR. BRAUN:  Object; that misstates the
3     testimony of both Clint Himsel and Cory Himsel.
4     Subject to that, you can answer the question if you
5     know.
6 A   I don't know.
7          MS. FERRARO:  I'm not sure what I got wrong
8     about their testimony.
9 Q   But I'll put -- certainly Clint testified that you

10     all had decided on that site as a preferred location
11     amongst the three of you and then you consulted with
12     your -- the various environmental consultants and
13     other people to determine if that site would meet
14     regulatory requirements and zoning requirements.  Is
15     that not accurate?
16          MR. BRAUN:  I'll object again.  That misstates
17     Clint Himsel's testimony.  He did not say they had
18     decided.  They said they were considering that site.
19     Subject to that, you may answer the question.
20 A   I -- say it one more time, your question, then
21     we'll --
22 Q   Sure.  Absolutely.  It was my understanding from the
23     testimony -- and certainly I don't have it in front
24     of me right now, but it was my understanding from
25     Clint and Cory that the three of you had picked that
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1     site where the CAFO is now as the preferred
2     location, the one that you would like to build the
3     CAFO on.  And it was after deciding that, that you
4     then consulted with the experts, the consultants, to
5     determine whether or not that site would meet
6     regulatory requirements and zoning requirements?
7          MR. BRAUN:  Again, subject -- it misstates the
8     testimony of Clint Himsel, but subject to that,
9     you're welcome to answer the question if you know.

10 A   Yeah, that was the site we considered.
11 Q   Were any other sites considered?
12 A   No.
13 Q   Okay.
14 A   Not that I recall.
15 Q   Okay.  So putting it in your terms, that site was --
16     you can put it in any term you want to, but I'm --
17     what I'm hearing you saying is that this was a site
18     that the three of you thought would be the best
19     location, no other site was considered, and then you
20     consulted with your experts; is that correct?
21 A   I'll take that back.  We did look at another site
22     and did some measurements, and it wouldn't work
23     there.  I mean so we said, well, we'll consider this
24     one and consider the site we ended up using and get
25     some experts and do all the stuff.
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1 Q   Okay.  Why was that other site that you -- first of
2     all, where was -- what -- what other site was
3     considered?
4 A   It was another property I own.
5 Q   Where is it at?
6 A   Oh, it's in -- it was close to -- on the same
7     property that my other finisher is located, but
8     there's no way it would work there.
9 Q   Is that because of the health of the animals issue?

10 A   Yes, and too close to a stream and just different
11     things.
12 Q   Okay.  And so then the second site was the current
13     site?
14 A   Yeah.
15 Q   And then after selecting that one as this is
16     probably going to be the best site, then you reached
17     out to the consultants?
18 A   Yes.
19 Q   Correct?
20 A   Yes.
21 Q   Okay.  We're going to get there.  When was -- when
22     was the decision -- strike that.
23          Who decided on the type of operation and the
24     number of hogs that would be -- that the buildings
25     would be built to contain?
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1 A   The three of us:  Sam, Cory and Clint.
2 Q   Why was 8,000 hogs as opposed to some other number
3     decided upon?
4 A   I think we picked 8,000.  It could have been four,
5     eight, whatever; but we picked eight because once
6     you get everything laid out, the second building --
7     you got -- you got to have all this stuff for one
8     building so you might as well just put two and be
9     done with it.

10 Q   Was that a recommendation from Co-Alliance?
11 A   No.
12 Q   Was that a recommendation from any of your
13     consultants?
14 A   We consulted Bellar the builder.  He gave us some
15     recommendations on that.
16 Q   On the number of buildings to build?
17 A   Yeah, yes.
18 Q   That helped inform your decision about the number of
19     hogs?
20 A   Right.
21 Q   Okay.  And how did you -- who referred you to Bellar
22     Construction?
23 A   He -- somebody from Co-Alliance had mentioned his
24     name to us.
25 Q   Was it your understanding that Bellar Construction
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1     that's the extent.
2 Q   When -- what was the period of time that he did --
3     that Pete did that?
4 A   From 1970 to -- 'til it closed in -- no, no, until
5     about 19 -- to about 2000, roughly 2000.
6 Q   Pete no longer works for Co-Alliance?
7 A   He passed away.
8 Q   Oh, my apologies.  My condolences.
9          THE WITNESS:  Big rats.

10          MS. FERRARO:  Huh?
11          THE WITNESS:  I said some big rats.
12          MS. FERRARO:  Yeah.  No kidding.
13 Q   Was the initial -- was part of the intent of
14     constructing a new CAFO with 8,000 hogs to expand
15     the production capacity of Himsel Brothers?
16 A   No.
17 Q   If you could give me one second.  If you could take
18     a look at Exhibit 5.  Found it?
19 A   Yes.
20 Q   Going to the second page you'll see under the
21     heading Swine and Animal Nutrition --
22          MS. FERRARO:  Oh, let me identify this
23     document.  Exhibit 5 is the Co-Alliance Board
24     meeting minutes for March 28, 2013.
25 Q   And going to the second page you'll see underneath
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1     the heading Swine and Animal Nutrition, about midway
2     through, that Himsel Farms will be constructing two
3     new quads buildings which were just approved at
4     zoning this week.
5          Do you see that?
6 A   Yes.
7 Q   It doesn't say 4/9 or Sam Himsel or Cory or Clint?
8          MR. BRAUN:  You can't write on that.
9          THE WITNESS:  Put my pen down.  Sorry.

10 Q   Would it be fair to say that Himsel Farms is Himsel
11     Brothers farms?
12 A   No.
13 Q   Do you have any reason -- do you have any
14     understanding why the Co-Alliance Board would have
15     said that Himsel Farms would be constructing the two
16     quad buildings?
17 A   No.  It -- no, I don't have --
18 Q   That would be incorrect?
19 A   Let me read it one more time.
20 Q   Sure.  Take your time.
21 A   The question -- what was the question again?
22 Q   That that statement that Himsel Farms will be
23     constructing two new quad buildings approved by
24     zoning this week, that is an incorrect statement?
25 A   It's a -- maybe I'm thinking this through too -- too
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1     much.  I think it's fair to say that it's -- it --
2     it's not Himsel Brothers farms.
3 Q   Okay.  So this is incorrect?  In other words, my
4     interpretation that Himsel Farms is not Himsel
5     Brothers farms.  It's the 4/9 facility and they just
6     got it wrong here; is that right?
7 A   Yeah, to the original -- ask me again, the original
8     question.  Is this form wrong?
9 Q   This -- this statement Himsel Farms will be

10     constructing two new quad buildings approved by
11     zoning this week is not an accurate statement,
12     correct?
13 A   Correct.
14 Q   Okay.  If you could take a look at Exhibit 6.  Do
15     you have that in front of you?
16 A   Yes, ma'am.
17 Q   Are these your notes?
18 A   Yeah.
19 Q   Could you explain the context of why and when you
20     took these notes.
21 A   The second page has to do with the soybeans that
22     I -- Syngenic soybeans I sell.  That has nothing to
23     do with the hog thing.
24 Q   Okay.  And what about the first page of notes?
25 A   Just going to take a second here.
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1 Q   No problem.  Take your time.
2 A   Well, that just has to do with some notes I made
3     for -- as we mentioned earlier, we talked about in
4     2'04 or 5 Dave got the nurseries and one finisher
5     and I got one finisher, and this is just dividing up
6     the responsibilities of different places and who
7     would help do what --
8 Q   Okay.
9 A   -- as a general farm.

10 Q   So this has nothing to do with deciding who is going
11     to help with the new 4/9 Livestock CAFO?
12 A   No.
13 Q   Okay.  There -- do you know why you produced this
14     document in response to my office's discovery
15     request in this case?
16 A   Well, when we first got this, I have a folder I kept
17     all the stuff in for when we started this project,
18     and my filing is not the best and I just kind of
19     threw it in there and then I didn't get a chance to
20     go through it because it all happened so fast when
21     we got the news break about being sued.  I just
22     handed this over to Chris and his office copied some
23     stuff.
24 Q   Okay.  Fair to say these notes don't have --
25 A   No.
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1 Q   -- anything to do with the 4/9 facility?  Okay.  I
2     just wanted to confirm that.
3          Take a look at Exhibit 3 again.  Do you have
4     that in front of you?
5 A   Yes.
6 Q   If you look at the second paragraph this states --
7     just to identify it, Exhibit 3 is a letter of intent
8     signed by Ben Comer who is your attorney, correct?
9 A   Yes.

10 Q   And it states -- and he was your attorney helping
11     you -- representing you before the Hendricks County
12     Plan Commission on the rezoning application,
13     correct?
14 A   Yes, ma'am.
15 Q   He states here that -- that the "Petitioner
16     currently has four (4) hog barns located on three
17     (3) different sites in Center Township."  Do you see
18     that?
19 A   Which paragraph is that?
20          MR. BRAUN:  Right here (indicating).
21 Q   Sure.
22 A   Yeah.  Oh, yeah, I see.
23 Q   Yeah.  And that the existing facilities have been in
24     operation for many years, and were started under the
25     prior Zoning Ordinance that allowed feeding
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1     operations within the base ag zoning district.
2          Do you see that?
3 A   Yes.
4 Q   Excuse me.  Given that this is the application for
5     4/9 and he's referring to existing facilities, 4/9
6     didn't have existing facilities, right?  It hadn't
7     been created yet?
8 A   Correct.
9 Q   And I guess that's what led me to think that

10     potentially Himsel Brothers was looking to expand,
11     and that's why the existing facilities presumably is
12     the Himsel Brothers operation?
13 A   That could have been worded better.
14 Q   But --
15 A   I'll agree with that.
16 Q   It's your testimony that Himsel Brothers, that was
17     not the intent is to expand the capacity of Himsel
18     Brothers?
19 A   No.
20 Q   It was always intended to be a completely separate
21     deal?
22 A   Correct.
23          MS. FERRARO:  I would love to take another
24     quick break.
25          MR. BRAUN:  Sure.
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1          (Whereupon a recess was taken from 11:02 a.m.
2           to 11:15 a.m.)
3          MS. FERRARO:  Thank you for the break.
4     Mr. Himsel, one second.  Let me mark this
5     Exhibit 59.  If you could pass this down to her.
6          (Whereupon Deposition Exhibit 59 was marked for
7           identification by Ms. Ferraro.)
8 Q   Mr. Himsel, I'm showing you Exhibit 59 which is a
9     document I obtained from the Environmental

10     Protection Agency's Environmental Compliance -- I'm
11     sorry, Enforcement Compliance History Office I
12     believe is what ECHO stands for, I could be wrong
13     about that, indicating that in April of 2006 Himsel
14     Brothers signed on to the -- what was called the
15     Animal Feeding Operation Air Compliance Agreement.
16          Do you recall Himsel Brothers signing on to the
17     EPA Air Quality Consent Agreement?
18 A   No.
19 Q   In the case summary it says that Himsel Brothers
20     participated in EPA's Animal Feeding Operation Air
21     Compliance Agreement described as a voluntary
22     consent agreement to minimize emissions from certain
23     Animal Feeding Operations and to ensure those
24     operations comply with the Clean Air Act, the
25     Comprehensive Environmental Response, Compensation
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1     and Liability Act or CERCLA and the Emergency
2     Planning and Community Right-to-Know Act or EPCRA.
3          Does that refresh your recollection?
4 A   No.
5 Q   Would David Himsel have been the person that signed
6     this agreement on behalf of Himsel Brothers?
7 A   I don't see any signatures.
8 Q   Right.  This is a case report about the Civil
9     Enforcement Action indicating that Himsel Brothers

10     was part of that -- was the respondent in that Civil
11     Enforcement Case.  And I don't -- I've requested
12     documents from your counsel about this and don't
13     have it, but it -- EPA would presumably not identify
14     Himsel Brothers in this manner if the Civil
15     Enforcement Case had not occurred.
16 A   When you say civil --
17          MR. BRAUN:  Is there a question pending?
18 Q   Yes.  I was asking if David Himsel would have been
19     the one that represented Himsel Brothers, for lack
20     of a better word, in signing on to this EPA Air
21     Compliance Agreement?
22 A   I don't know.
23 Q   Do you have any reason to disagree with the EPA that
24     this occurred?
25          MR. BRAUN:  Object only to the extent of lack
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1 Q   And then the number of 1,250 hogs to 2,200 hogs is
2     the threshold number estimated to emit 100 pounds of
3     ammonia per day.  Do you see that?
4 A   Yes.
5 Q   The 4/9 CAFO has 8,000 hogs, correct?
6 A   Yes.
7 Q   According to this table, it would be way over the
8     threshold number of animals to be emitting --
9     presumed to emit more than 100 pounds of ammonia per

10     day?
11          MR. BRAUN:  Objection; again lack of
12     foundation, document speaks for itself.  You're now
13     drawing legal conclusions from a document that will
14     be determined by a fact-finder and/or use of an
15     expert who is not present with us today.  The
16     witness already testified he's never seen this
17     document before.  Reading it has not jogged his
18     memory.  Subject to that, you can answer the
19     question if you know.
20 A   What was the question?
21 Q   Sure.  At least according to this table prepared by
22     Purdue University it indicates that a livestock
23     facility with finishing pigs and a deep pit with
24     more than 1,250 hogs would be estimated to emit more
25     than 100 pounds of ammonia per day, correct?
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1          MR. BRAUN:  Same objection.
2 Q   At least according to this table.
3          MR. BRAUN:  Again, you're asking this witness
4     to vouch for a document and table he's not seen
5     before today.  He has no idea as to the accuracy of
6     the information contained herein.  Calls for
7     speculation.  Subject to that, if you can -- if you
8     can verify and vouch for this document, you're
9     welcome to answer the question.

10 A   No comment.
11 Q   Well --
12          MR. BRAUN:  She needs an answer.
13 A   No then.
14 Q   No, the table doesn't indicate that a livestock
15     facility with finishing pigs and a deep pit with
16     more than 1,250 hogs would be estimated by the EPA
17     to emit 100 pounds of ammonia per day?  The table
18     doesn't say that?
19          MR. BRAUN:  Same objection.  The document
20     speaks for itself.  Subject to that, you can answer
21     the question.
22 A   If I'm answering to what this table says, then I
23     guess I have no knowledge, how's that, that this is
24     right.
25 Q   I understand you have not seen this document.
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1     That's what you've testified, that you have not seen
2     this document.
3 A   No.
4 Q   I'm asking you to confirm that that's what the table
5     says.
6          MR. BRAUN:  Again, same objection.  If you want
7     to call as a witness one of the authors of this
8     document to verify the accuracy and allow for
9     appropriate cross-examination, but this witness is

10     not qualified to confirm or deny the accuracy of the
11     information.  Beyond that, the document speaks for
12     itself.  Subject to that, you can answer the
13     question.
14 Q   And I'm not asking you to confirm the accuracy of
15     the information, only that the table says what it
16     says.
17          MR. BRAUN:  Same objection.
18 A   I don't have an answer.
19 Q   It's a pretty simple question, Mr. Himsel.  Your
20     attorney has objected.  The objection is noted for
21     the record.  I am -- I am entitled to an answer to
22     my question.
23          Does the table say what I said it said?
24 A   What did you say it said?
25 Q   Okay.  Under Table 2 it states under livestock
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1     emission rates that preliminary estimates of the
2     number of livestock that's likely to emit 100 pounds
3     of ammonia per day based on maximum daily emission
4     rates from the combination of the building and the
5     manure storage include a facility with finishing
6     pigs, a deep pit and more than 1,250 hogs?
7          MR. BRAUN:  Again, same objection; lack of
8     foundation.  The witness has testified he's never
9     seen this document before today.  The document

10     speaks for its.  This witness is not qualified to
11     vouch for the accuracy of the information.  Again,
12     the document speaks for itself.  Subject to that, if
13     you can answer the question, you're welcome to.
14 A   What do they mean by deep pit?
15 Q   Well, you confirmed for me earlier that 4/9
16     Livestock has a deep pit.
17          MR. BRAUN:  I'll -- I'll -- in addition to the
18     previous, I'll object on the ground of relevancy.
19     This is from 2005 time period.  There's been no
20     establishment that these regulations are in -- are
21     applicable in 2013 or beyond.  Subject to that,
22     again if you know, you can answer the question.
23 Q   Mr. Himsel, I'm simply asking you to agree that
24     that's what this table says.  All of the objections
25     that your counsel are making is noted for the
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1 A   I don't think we provided you with that number.  I
2     think you made up that number.
3 Q   Okay.  If you could look at Exhibit 35, please.
4          MR. BRAUN:  Here (indicating).
5 Q   Okay.  This is a document produced by 4/9 Livestock.
6     It's Bates stamped 4/9_001869.  At the top it's
7     called Manure Application Planning 4/9 Livestock,
8     LLC Manure Produced Per Year, and then it gives a
9     calculation of 8,000 finishing pigs times .18 cubic

10     feet per day equals 1,440 cubic feet per day.  You
11     go down to the end of those calculations and it
12     gives you a total of 3 -- 3,942,000 gallons per
13     year.  This is a document you produced.
14          THE WITNESS:  We produced this document?
15          MR. BRAUN:  Yes.
16 A   Okay.  What's the question?
17 Q   My question is is that isn't it accurate that the
18     4/9 Livestock produces several million gallons of
19     year -- several millions gallons of manure a year to
20     which you disagreed with that, so now I'm asking you
21     to confirm that it's estimated that the 4/9
22     Livestock facility produces roughly 3.9 million
23     gallons of manure every year?
24          MR. BRAUN:  I'll object only to the extent that
25     the calculations set forth therein is to the maximum
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1     quantity based on the permit.  Subject to that, you
2     may answer the question.
3 Q   Well, and I just want to -- you know, this was --
4     these are not my calculations, these are yours
5     submitted to a --
6 A   I understand that.
7 Q   -- public agency, and I'm just asking you to confirm
8     your own figures?
9 A   I'm having trouble -- having trouble doing that, so

10     my answer is no.
11 Q   So the -- do you know who prepared this?
12 A   Huh?
13 Q   Do you know who prepared this document?
14 A   No, I don't.  Well --
15          MR. BRAUN:  Why don't you let us do this:  Why
16     don't you let us talk about it at lunch and we'll
17     come back --
18          MS. FERRARO:  No.  I want -- I want to settle
19     this before we go to lunch.
20 A   Does anybody have a calculator I can use?
21 Q   I'd like an answer to my question, Mr. Himsel.  Do
22     you know who prepared this document on your behalf?
23 A   It must have been -- I'll let you know in a minute.
24          MR. BRAUN:  No, not the calculation.  She wants
25     to know do you know who prepared the document
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1     itself.  Forget about the numbers just for --
2 A   No, I don't.
3 Q   Well, could it have been one of your consultants?
4 A   I was looking at the wrong thing.  I don't know -- I
5     don't know who prepared it.
6 Q   Well, assuming it was prepared by one of your
7     consultants, would you have any reason to disagree
8     with your consultants?
9 A   No.

10 Q   Okay.  And if it -- if you prepared it, is that what
11     you're having trouble with?  You think maybe you
12     prepared it?
13 A   No.
14 Q   Okay.  You think -- who else would have prepared
15     this document besides your consultants or you or
16     Clint or Cory?
17 A   We -- we obviously did.  So ask me the question
18     again.  Is this -- is this a massive amount of
19     manure?  Is that what you want to know?
20 Q   Actually the question was is it accurate that 3.9
21     million gallons of manure are estimated to be
22     produced by the 4/9 Livestock facility every year?
23 A   Yes, I guess.  Yeah.
24          MS. FERRARO:  Okay.  Now we can go to lunch.
25          MR. BRAUN:  Okay.  Off the record.
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1          (Whereupon a lunch break was taken from
2           12:23 p.m.to 1:32 p.m.)
3 Q   Did you have a nice lunch, Mr. Himsel?
4 A   Yes.
5 Q   Okay.  Great.
6 A   Did you?
7 Q   We'll plow on through.  We did.  We went to the
8     Mayberry Cafe.  It's one of my favorite Danville
9     restaurants.

10          All right.  So I would just like to go over a
11     little bit of ground that we somewhat covered just
12     to clarify.  The partnership that you have with your
13     brothers, the Himsel Brothers farm, as a partnership
14     would you agree that you have a shared duty with
15     your brothers to manage that business?
16 A   Yes.
17 Q   And recognizing that is a -- that it is a
18     partnership, there is a division of responsibility
19     among the three of you, correct?
20 A   Yes.
21 Q   But generally the three of you, given that the
22     actions of the other could implicate you personally
23     as a partner, you would keep each other informed of
24     substantial occurrences that would affect the
25     business, correct?
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1 A   Not to my knowledge.
2 Q   So fair to say that prevailing wind direction was
3     not considered in selecting an appropriate site?
4 A   I think that -- well, the wind changes directions
5     every day, so prevailing, I'm not sure exactly what
6     that is.
7 Q   Fair to say prevailing wind direction was not
8     considered as a factor?
9 A   I'm not sure if -- if one of the consultants helped

10     us with that or not.
11 Q   Mr. Himsel, my question is it's not listed here, and
12     I asked you if this is an exhausting -- exhaustive
13     list; you indicated that it is.
14          So is it fair to presume that prevailing wind
15     direction was not a factor in selecting an
16     appropriate site?
17 A   I'm trying to see -- I don't know.
18 Q   Is it listed here?
19 A   Well, I read through it real quickly.  I thought I
20     knew them all.  It's not specifically listed, but it
21     doesn't -- yeah, it's not listed.
22 Q   These are your sworn answers to interrogatories,
23     correct?
24 A   Yeah.
25 Q   Okay.  It's not listed so fair to say it was not
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1     considered, correct?
2 A   Well, it was considered but who knows which way the
3     wind is going to blow, but --
4 Q   Mr. Himsel, my question was prevailing wind
5     direction considered or not, yes or no?
6 A   No, not on this particular thing.
7 Q   This particular thing are your sworn answers to
8     interrogatories.  Is this answer that you gave
9     accurate?

10 A   Yes.
11 Q   Okay.  And prevailing wind direction is not listed
12     here, correct?
13 A   Correct.
14 Q   So is it safe -- fair to assume -- fair to conclude
15     that prevailing wind direction was not a factor
16     considered in selecting a site for the 4/9 CAFO?
17 A   Yes.
18 Q   Okay.  Similarly since it's not listed, is it fair
19     to assume that a verified computer model for
20     assessing potential off-site odor and air emission
21     impacts was not used to determine appropriate
22     setbacks from neighboring residents including the
23     Himsels and the Lannons?
24 A   No, we used the County standards.
25 Q   Okay.  So a verified computer model for assessing
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1     potential off-site odor and air emission impacts was
2     not used to determine appropriate setbacks?
3 A   Not to my knowledge.
4 Q   Okay.  Well, this is your answer to interrogatories.
5     You --
6          MR. BRAUN:  He said -- go ahead and finish your
7     question.
8 Q   If it's not here in your answers, unless you have
9     knowledge otherwise, I can rely that this is an

10     accurate answer, correct?
11 A   Correct.
12 Q   Okay.  And similar -- similarly because it's not
13     listed, the National Pork Board's recommended
14     best -- I'm sorry, recognized best management
15     practices for siting and building design to minimize
16     the potential that odors and air emissions would
17     impact neighbors were not considered either?
18          MR. BRAUN:  I'll object to the extent that it's
19     misstating Page 13 where it says the factors
20     including but not limited to the following and the
21     witness's testimony reflects that; and also the
22     witness' testimony that he relied upon the experts
23     and he is not familiar with what the experts
24     considered.  Subject to that, you can answer the
25     question.
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1 A   And you asked me if -- I forget what you asked me
2     exactly, the exact verbiage.
3          MS. FERRARO:  Can you read the question,
4     please.
5          (Whereupon a portion of the record was read
6           back by the court reporter.)
7 A   We left that up to the experts to guide us through
8     on that.
9 Q   And just to be clear, we talked about earlier that

10     you and Clint and Cory had settled on a -- on the
11     current site as the preferred location before
12     reaching out to your consultants, right?
13          MR. BRAUN:  Objection; misstates the witness'
14     testimony as well as the testimony of Clint and Cory
15     Himsel.  Subject to that, you're welcome to answer
16     the question.
17 A   No, we hadn't -- I think I said -- stated earlier we
18     used the experts in our -- before we did make the
19     final decision.
20 Q   Well, and certainly in your picking the current site
21     before you reached out to the experts, you didn't
22     consult the National Pork Board or look at the
23     brochures that they had on best management
24     practice -- practices for siting and building design
25     to minimize odor air -- odor and air emission
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1     impacts on neighbors, correct?
2 A   I wasn't aware of them.
3 Q   How do you know that your consultants considered
4     those factors?
5 A   Well, Mr. Veenhuizen and, oh, Mr. Bellar and JBS,
6     I'm sure they -- we relied on them for that
7     information.
8 Q   Right.  But in preparing your answer to that
9     interrogatory, how do you know that those were the

10     factors that your consultants considered?
11 A   Well, you got to put things in the people you hire,
12     and that was part of their -- I'm sure they were
13     aware of it, their knowledge, first-hand knowledge.
14     And if they would have said something different, we
15     probably would have done something different.
16 Q   Mr. Himsel, my question is when you answered those
17     interrogatories and you came up with that list of
18     factors, how did you know that those were the
19     factors your consultants considered?  Did they tell
20     you?  Did they help you answer those
21     interrogatories?
22 A   We assumed that our experts were helping us locate
23     the barn.  If you don't hear any bad news, you think
24     things are all right.  So that's what I went with.
25 Q   And my question, Mr. Himsel, is when you answered

Page 163

1     your interrogatories and you specifically gave me
2     that answer there with the listing of factors, my
3     question is how did you come up with that list of
4     factors?  How did you know that those were the
5     factors that your consultants considered?
6 A   Well, they -- it says limited but not -- but not
7     limited to these factors, so we assumed that we let
8     the experts help us on the rest of it.
9 Q   We're going to be here an awfully long time,

10     Mr. Himsel.  I'm not trying to trick you up here.
11     I'm just trying to understand how you came up with
12     that list of factors.
13          Did you ask your consultants what they
14     considered in coming up with that list?  Did your
15     attorneys help you answer that?  How do you know
16     that those are the factors that your consultants
17     considered?
18 A   We came up with a lot of these and then we let --
19     kind of showed them the location and then we had no
20     reason not to use them.
21 Q   So these were factors that you asked them to
22     consider?
23 A   We went with the -- Mr. Bellar, JBS and
24     Mr. Veenhuizen to help us but also we relied -- we
25     relied on various persons and entities to make
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1     decisions on the site of the building, and JBS
2     United environmental services.  If there would have
3     been -- like I said, if there would have been a
4     problem, we would have done something different.
5 Q   Maybe we can tackle this a different way.  Clint
6     testified the other day that there were two factors
7     that essentially you and Cory and he considered in
8     coming up with kind of the preferred site.  I'm not
9     sure why that's a bad term.  But you picked, among

10     the three of you, the current site as the place that
11     you would like to have it; and in reaching that
12     particular -- or making that decision, you had
13     considered the existing Himsel Brothers farms'
14     facilities.  You recognized, as you testified
15     earlier, that you didn't want to have the CAFO to be
16     too close to those facilities because of animal
17     health issues, and I believe the other factor that
18     he mentioned was the existence of fields for manure
19     application.
20 A   Right.
21 Q   And that those were two factors that the three of
22     you considered, and the rest of those were really
23     factors that the consultants had to consider because
24     of IDEM considerations or zoning requirements.  Does
25     that --
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1 A   Fair.
2 Q   -- sound reasonable?
3 A   (Affirmative nod).
4 Q   Okay.  So I understand how -- the two factors that
5     the three of you considered, the existence of the
6     Himsel Brothers farm and the availability of land
7     application areas in providing your answer to me in
8     the interrogatory answers.  What I don't understand
9     is how you came up with the list of these other

10     factors that the consultants considered.
11          And my very -- I'm trying to be real succinct.
12     The question is did you consult -- did you ask the
13     consultants what factors they considered when coming
14     up with the list or is this -- did your attorneys
15     come up with the list?  How did you come up with the
16     set of factors here?
17 A   It was mostly -- like Clint said, it was property I
18     owned.  It was in a good location.
19 Q   Do you know if your consultants relied on any
20     authorities or resources in coming up with those
21     siting factors?
22 A   I don't know.
23 Q   Okay.  You're aware that IDEM doesn't regulate odor
24     or air emissions from Confined Animal Feeding
25     Operations, right?
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1 A   Right.
2 Q   So you knew that simply complying with IDEM
3     regulations and zoning requirements wouldn't address
4     any odor or air quality issues for neighbors if they
5     were to arise, correct?
6 A   There's under the -- right.  I guess we -- we
7     were -- the Right to Farm law was protecting us
8     there, too, I assumed.
9 Q   Well, talk to me about that.  How is the Right to

10     Farm law protecting you?
11 A   Well, I say that but then the lady from -- I think
12     the -- there's no way of knowing -- of regulating
13     air quality.  That's what we heard at the hearing
14     that evening.
15 Q   What hearing are you talking about?
16 A   The Planning Commission meeting, but we -- yeah.
17     What was your question to me?
18 Q   Well, I was trying to understand what you meant by
19     we were covered by the Right to Farm Act.  And then
20     you said something about an EPA person or some woman
21     at a meeting talking about -- I don't understand
22     what your answer was either, but my -- my question
23     is I'd like to understand what you meant by we were
24     covered by the Right to Farm Act.
25 A   Maybe I misspoke.  I don't know.
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1 Q   You don't know what you just meant by that
2     statement?
3 A   Well, we knew you could farm.  You -- I'm a little
4     bit confused right at the moment.  You asked me
5     what?
6 Q   You just made a statement that -- in my question to
7     you about IDEM not regulating odors and air
8     emissions from Confined Feeding Operations, you said
9     that the Right to Farm Act covered that, and I want

10     to know what you meant by that?
11 A   That we could build there is what I meant.
12 Q   Okay.  And how does --
13 A   We was --
14 Q   I'm sorry, go ahead.
15 A   It was -- I was trying to -- we were talking about
16     location and IDEM, that IDEM doesn't control air
17     quality.  That's what we were worried about was --
18     we knew that so that's -- that's all I'm going to
19     say about that.
20 Q   And my question though, Mr. Himsel, is what did
21     the -- how was the Right to Farm Act covering that?
22 A   I don't know.
23 Q   You don't know what you meant by that statement?
24 A   Uh-uh.
25          MR. BRAUN:  Objection; the question has been
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1     asked and answered.  The witness said he misspoke.
2     Subject to that, you can answer the question if you
3     have any further response.
4 Q   Could it be that you understood that the Right to
5     Farm Act allowed you to create nuisance odors, for
6     lack of a better term, odors that might impact your
7     neighbors but you could do that because the Right to
8     Farm Act allowed you to?  Is that what you meant by
9     that?

10 A   No.
11 Q   Do you know what the Right to Farm Act is?
12 A   I can't recall.
13          MS. FERRARO:  Okay.  Can we take a brief break,
14     Chris?
15          MR. BRAUN:  Sure.
16          (Whereupon a recess was taken from 3:25 p.m. to
17           3:41 p.m.)
18 Q   If you could pull out Exhibit 16.
19 A   (Witness complies).
20 Q   You got it?
21 A   Yeah.
22 Q   All set?  Okay.
23          MS. FERRARO:  For the record, Exhibit 16 is a
24     February 5, 2013 letter from Kevin Still, President
25     and CEO of Co-Alliance to the Hendricks County Plan
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1     Commission.
2 Q   You've seen this document before?
3 A   Yeah, yes.
4 Q   Is it fair to say that by the time this letter was
5     sent to the Hendricks County Plan Commission, that
6     the site where the 4/9 CAFO would be built had been
7     selected?
8 A   I'm not sure.  I think so.
9 Q   Well, you notice that it lists, "I'm writing to

10     you" --
11 A   Oh, yeah.
12 Q   -- "in support of" -- do you see that there?
13 A   Yeah.
14 Q   The answer to the question is yes, okay.
15 A   Yes.
16 Q   Is it also fair to say that the general terms of the
17     hog production contract with Co-Alliance had been
18     agreed to?
19 A   Yes.
20 Q   The letter states that Co-Alliance will own the hogs
21     and Sam Himsel will act as Co-Alliance's contract
22     grower.  Do you see that?
23 A   Yeah, that's what he said, yes.
24 Q   And so the -- the contract with Co-Alliance
25     initially envisioned you being the contract owner as
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1     after that, it would be ready by May 14th.
2 Q   Let me rephrase the question.  Was the fact that --
3     was the date of the IDEM application and then
4     subsequent IDEM approval important for some other
5     thing that would need to happen?  In other words --
6     in other words was there other decision-making that
7     hinged on the IDEM approval?
8 A   Well, it would be -- it was just kind of maybe the
9     timeline of when we could start if everything else

10     was going as planned as far as I know.
11 Q   Was it something that the bank needed to have in
12     place for the loan?  Was it something Co-Alliance
13     needed to have in place before they would start --
14     enter into the contract.  I mean --
15 A   I don't --
16 Q   You don't -- you just don't remember?
17 A   I don't know.
18 Q   Okay.  If you could pull out Exhibit 29, please.
19 A   (Witness complies).
20 Q   And also pull out Exhibit 30.  We can talk about
21     both of them.
22 A   You said 29 and 30?
23 Q   Yes, sir.  All set?
24 A   Yeah.
25 Q   Have you seen these documents before?
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1 A   I'm sure I have, yeah.
2 Q   Okay.  Just for the record -- I'm sorry, I didn't
3     mean to interrupt.  Please.  Were you not finished?
4 A   Yeah, I've -- I've seen them.
5 Q   Okay.
6 A   29 at least.
7 Q   So Exhibit 29 for purposes of the record is an
8     Affidavit of Notice of Public Hearing of the
9     Hendricks County Planing Commission signed by Ben

10     Comer and dated February 8, 2013, right?
11 A   Uh-huh.
12 Q   That's what it is, correct?
13 A   Right.
14 Q   "Yes"?
15 A   All right.  Sorry.
16 Q   No, we just got to make clear what we're talking
17     about.
18          And Exhibit 30 is a March 1, 2013 letter from
19     Ben Comer to landowners notifying them of the
20     March 12, 2013 public hearing, correct?
21 A   Uh-huh.  Okay.
22 Q   And per the affidavit in Exhibit 29 it appears that
23     effected utilities, schools and towns received more
24     than 30 days notice of the public hearing of
25     March 12, 2013, right?
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1 A   Yeah, yes.
2 Q   On the other hand, affected landowners received 11
3     days notice, less if you account for mail; is that
4     right?
5 A   It's dated March 1st, yeah.
6 Q   Okay.
7 A   It must have been --
8 Q   Is there any reason why notice -- direct notice to
9     affected landowners couldn't have been sent at the

10     same time as the notice to utilities, schools and
11     towns?
12 A   I don't know why it was sent at a different time.
13     It must have been within the limit but it was also
14     advertised.  No -- yeah.  I don't know.
15 Q   You said you know it was advertised.  Are you
16     talking about the notice in the newspaper?
17 A   Yeah, and it was also -- there's a sign.
18 Q   Do you know when the sign was put up?
19 A   Not definitely; not off of top of my head, no.
20 Q   Thirty days or closer to the hearing?
21 A   At least 30 days.
22 Q   And how about --
23 A   Whatever the Plan Commission -- Planning & Building
24     put that sign up.  They would have put it up in
25     plenty of time.
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1 Q   Do you know when the public notice went out in the
2     newspaper?
3 A   I think it was -- not off the top of my head.
4 Q   Okay.  You're aware of what -- as a BZA member what
5     the notice requirements are for public hearings like
6     this; is that correct?
7 A   Well, it's two different groups.  For -- for -- I
8     know for Board of Zoning Appeals but not maybe so
9     much for the Plan Commission.  It's two different

10     groups.
11 Q   Were you aware that the affected landowners would
12     get less time than public distance schools,
13     utilities and towns, that they would get less
14     notice?
15 A   No, I -- I assumed the plan had been -- Mr. Comer
16     was doing it.  I relied on him to -- he does this
17     all the time to know the -- the proper times to get
18     them mailed out.
19 Q   The people who live in close proximity in the
20     immediate area of the 4/9 CAFO have been neighbors
21     of yours for quite some time, many of them have,
22     correct?
23 A   Not the landowners but -- are you switching gears
24     here, or the landowners?
25 Q   Yes, your neighbors, the neighbors to the 4/9
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1     facility.
2 A   Yeah.
3 Q   Were you concerned given your longstanding
4     relationships with some of these people that they
5     receive adequate notice of your plans?
6 A   No, I -- I -- I stopped in and told Barbara Bates,
7     and the Barkers knew and the Hardins knew, so --
8 Q   But as to the others, Lawsons, Combs?
9 A   They were sent these letters because they're not

10     adjoining landowners.
11 Q   I understand.  That wasn't my question though.
12     Other than the requirements that you -- you know,
13     that apply to notice, did you, as a neighbor for
14     people -- many of the people that you have known for
15     quite a long time, did you have a concern that they
16     know of your plans, that they get adequate notice of
17     your plans?
18 A   I assumed that they got adequate notice through
19     Mr. Comer, the Planning & Building and that they --
20     they got their notices as scheduled.
21 Q   But you didn't --
22 A   As required, I'm sure they did.
23 Q   Okay.  And going to the -- I know you're looking to
24     the last page of the Exhibit 29 and then the second
25     page of Exhibit 30, these are the people and
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1     organizations that got direct notice of the rezoning
2     application, right?
3 A   It was in Mr. Comber's hands to make sure that that
4     was done correctly.
5 Q   Yes.  Thank you.  My question was though this list
6     in both exhibits represent the people or
7     organizations representing affected utilities,
8     schools and towns that actually received direct
9     notice of your rezoning application, right?

10 A   Yeah.
11 Q   And of the list of actual residents who would be
12     living within a close distance of the CAFO, only two
13     were given actual notice other than your son --
14     well, actually Clinton lives further away.  Is that
15     correct, there was only really two neighbors.
16          MR. BRAUN:  Well, I'll object only to the
17     extent the question is a bit vague and ambiguous.
18     When you say "direct", are you talking about a
19     letter written to them or public notice by the sign
20     and newspaper just so we're clear on what notice
21     you're talking about?
22          MS. FERRARO:  That's fine.  I indicated direct
23     notice by --
24          MR. BRAUN:  By letter.
25          MS. FERRARO:  -- by letter.
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1          MR. BRAUN:  Okay.
2 A   All these people are -- are land -- their land
3     touches where this was going to be.  Clint owns some
4     property close in that same field so that's why got
5     one, and then Bates and Barkers and Hardins and the
6     Hardin Trust.
7 Q   Thank you.  My question though, so just to clarify,
8     John and Vicki Hardin actually don't live there
9     though.  They own property that is adjacent to the

10     4/9 --
11 A   Uh-huh.
12 Q   -- CAFO, but their residence is further away,
13     correct?
14 A   Right.
15 Q   And Clint, your son, he owns property that's there
16     but he doesn't actually live there, right?
17 A   Right.
18 Q   And Cory does live there.  He -- so but he's also an
19     owner and clearly knew about this already since he
20     was part of 4/9?
21 A   Yeah.
22 Q   So that leaves two families that actually got direct
23     notice by mail of the rezoning application, right?
24 A   That's what's required as far as I know.
25 Q   Irrespective, just "yes" or "no"?
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1 A   Yes.
2 Q   Two more questions on these documents and then we
3     can move on from there.
4          You're looking at the -- if you look at
5     Exhibit~30, it states that the landowners, the two
6     landowners that received this actual direct notice,
7     they were advised to go to the Planning and Building
8     Department if they wanted to examine the petition to
9     rezone, right?

10 A   Yes.
11 Q   And the more distant utilities, schools and towns
12     were actually provided a copy of the petition,
13     right?
14 A   Yeah.  That must be the rules of the -- that's
15     right.
16 Q   Is there any reason why you couldn't have provided
17     your petition to those two landowners irrespective
18     of the rules?
19 A   I didn't -- I -- I assumed that Mr. Comer was going
20     to take care of it by the rules.  No, I didn't --
21     maybe I didn't even realize that they weren't going
22     to get it, but I had Mr. Comer taking care of it,
23     so --
24 Q   I guess I'm -- you know, I'm thinking about how I
25     might handle the situation with people that I've
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1 A   Have I heard of that?
2 Q   Uh-huh.
3 A   Yes.
4 Q   Place of refuge, a place that you go for privacy to
5     escape, a place that's yours?
6 A   (Affirmative nod).
7 Q   That's why we have property rights that are
8     protected, right?  You're aware of that?
9 A   Yeah, yes.

10 Q   Most people take pride in their homes?  It's
11     something that because it's a major investment, they
12     take care of it?
13          MR. BRAUN:  Objection; calls for speculation.
14     Subject to that, you may answer the question.
15 A   I'll say yes.
16 Q   Would you agree that for most people who aren't in
17     the livestock business knowing that a Confined
18     Animal Feeding Operation with 8,000 hogs that would
19     produce 3.9 million gallons of hog waste next to
20     their house would be a legitimate concern?
21          MR. BRAUN:  I'll object.  You're asking this
22     witness to testify as to what most people might
23     think as to a CAFO involvement; calls for
24     speculation.  Subject to that, you may answer the
25     question.
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1 A   I don't know.
2 Q   Taken outside of the livestock arena if an
3     industrial operation such as a cement plant or steel
4     mill or oil refinery, some industrial facility
5     that's known to produce noxious odors and air
6     emissions were moving next to your home, would you
7     want to know about it?
8          MR. BRAUN:  Objection; lack of foundation,
9     improper hypothetical.  Subject to that, you may

10     answer the question if you know.
11 A   I don't know.
12 Q   You don't know?  You wouldn't -- you don't know if
13     you would want to have all the information to
14     understand how an industrial operation known to
15     produce noxious odors and air emissions, how that
16     would impact you?  You don't know whether you would
17     want to know about that?
18          MR. BRAUN:  Again, objection; lack of
19     foundation.  Subject to that, you may answer the
20     question.
21 A   I don't know.
22 Q   Okay.  In such a situation you wouldn't want
23     sufficient time to understand how it might impact
24     you or your family and your property values?
25          MR. BRAUN:  Again, objection; lack of
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1     foundation, improper hypothetical, calls for
2     speculation.  Subject to that, you may answer the
3     question.
4 A   My representative, Ben Comer, followed all the rules
5     of the notifications.
6 Q   If the developer of such an industrial facility was
7     nevertheless complying with all the rules and
8     regulations but you had concerns nevertheless, would
9     you want that developer to listen and take your

10     concerns seriously?
11          MR. BRAUN:  Objection; again, lack of
12     foundation, improper hypothetical, relevancy
13     questions -- relevancy objection.  Subject to that,
14     you may answer the question.
15 A   Would you mind saying that again.  I get -- would
16     you mind saying that again.  It was kind of noisy.
17          MS. FERRARO:  That's okay.  Can you read the
18     question, please.
19          (Whereupon a portion of the record was read
20           back by the court reporter.)
21          MR. BRAUN:  Same objection.  Subject to that,
22     you may answer the question.
23 A   I know -- I know that they had the right to appeal
24     anything that was confirmed.
25 Q   How do you know that they would have a right to
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1     appeal?
2 A   Well, if a -- anything that goes through the
3     Planning & Building or the Board of Zoning Appeals
4     or whatever, any vote has -- the people have the
5     right to appeal the decision.
6 Q   Do you know what's involved in bringing such an
7     appeal?
8 A   Hire an attorney and talk to the Planning & Building
9     people or just go down and talk to them yourself and

10     file an appeal.
11 Q   Hiring an attorney can be costly, right?
12 A   Yeah.
13 Q   Do you know how much time an individual gets to file
14     such an appeal after a decision has been made to
15     rezone property?
16 A   Not for sure.  I don't know.  I know there is a
17     proper time to appeal.
18 Q   Does 30 days sound right?
19 A   I don't know for sure.
20 Q   Okay.  Suffice it to say you felt that the onus was
21     on them to appeal if they didn't like what you were
22     proposing as opposed to you talking with them up
23     front and addressing their concerns?
24 A   I just know they had the right to appeal.
25 Q   Did you take your neighbors' concerns that they
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1     addressed at the March 12, 2013 hearing seriously?
2 A   I listened to the positives and the negatives.
3 Q   Right.  But --
4 A   And -- and I left it to -- to the Plan Commission to
5     vote, and they apparently agreed 6-0 that it was a
6     good decision.
7 Q   Thank you.  My question though is of the people who
8     raised concerns, the people who lived in the area
9     that raised concerns -- and I'm paraphrasing.  We

10     can go look at the transcript if you'd like -- but
11     after reviewing it several times over the course of
12     the last few days, the main concerns were odors,
13     concern for odors, air quality issues, land property
14     devaluation as a result and basically a reduced
15     quality of life because of odors and air emissions.
16     So given --
17          Is that your recollection of concerns raised at
18     the hearing?
19 A   Yes.
20 Q   Did you take those concerns seriously?
21 A   Yes.
22 Q   Did you follow up with any of the people who
23     expressed concerns at the hearing and talk with them
24     personally to talk through their concerns with them?
25 A   No.
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1 Q   Why not?
2 A   They had -- they had their option to appeal the
3     decision.  I left it up to that.
4          THE REPORTER:  What was that last part?
5          MR. BRAUN:  He left it up to that.
6 Q   Well, for example do you recall that David Lawson
7     expressed concerns at that hearing, right?
8 A   Yes.
9 Q   You know David Lawson?

10 A   Yes.
11 Q   For quite some time?
12 A   Yeah, yes.
13 Q   His wife Sally was your son's teacher?
14 A   Uh-huh.
15          MR. BRAUN:  You need an audible response.
16 A   I said yeah.  Yes.  I'll quit slurring.  Yes.
17 Q   And he raised concerns that his property values
18     would be impacted, that he had asked for more time
19     to consider what you were proposing?  After hearing
20     his concerns, you didn't follow up with him to talk
21     with him personally about that?
22 A   I don't remember.  I don't recall talking to Dave --
23     David Lawson after.
24 Q   So basically as long as you were complying with the
25     requirements, that was all you had to do; is that --
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1     is that fair?
2 A   Yes.
3 Q   I'm showing you Exhibit 62.
4          (Whereupon Deposition Exhibit 62 was marked for
5           identification by Ms. Ferraro.)
6 Q   This is an email that you produced or 4/9 produced,
7     I'm sorry, Exhibit 62 dated March 9, 2013 which
8     would have been three days prior to the public
9     hearing.

10          Do you recognize this email?
11 A   Yes.
12 Q   You sent this to Dale Kruse, your consultant,
13     correct?
14 A   Right.
15 Q   In the email you state you just happened to be at
16     Long Horn restaurant tonight and saw a guy whose son
17     just bought property next to Debbie (comma) (comma)
18     T.  She is organizing whole damn road beside south
19     of us.  Will you be at the meeting?  I guess we
20     better get our people there.  I hope you did not
21     give Walt anything.  If that bitch thinks a nice
22     state of the arts complex will bring her property
23     values down, wait until I put a free range shithole
24     right next to her house that she can do nothing
25     about four exclamation marks.  Talk about smell,
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1     rodents and flies she hasn't seen anything yet.
2          My question is is that the guy whose son just
3     bought an empty lot next to Debbie (comma) (comma)
4     T?  Who is that?
5 A   That was -- I can't remember his name right off, but
6     in the meantime he sold that lot to someone else.
7 Q   You had a conversation with this guy?
8 A   Yeah.  His son wanted to move -- move back closer to
9     town or he decided to sell.  They sold it and

10     there's a new house going up there right now at that
11     lot.
12 Q   So in this email you are relaying, excuse me, what
13     you learned from this guy to your consultant Dale
14     Kruse; is that right?
15 A   Say -- say that again.
16 Q   Yeah.  You're relaying what you learned from your
17     conversation with this guy, whoever he is, to your
18     consultant, Dale Kruse?
19 A   Yeah.
20 Q   Essentially you learned that your neighbor, Debbie
21     (comma) (comma) T, was opposed to your proposal to
22     build an 8,000 head hog CAFO and she was organizing
23     the other neighbors in opposition, right?
24 A   Right.
25 Q   And you understood in -- and you were relaying that
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1     at this time.
2 Q   But what did you mean by let's get our people there?
3     What was the intent of that?
4          MR. BRAUN:  I'm going to object.  The question
5     has been asked and answered three times.  The
6     witness has testified he doesn't recall what people
7     he was referring to.  Subject to that, if you have
8     anything further to add, you're welcome to answer.
9 A   I have nothing further.

10 Q   You state to your consultant Mr. Kruse that I hope
11     you did not give Walt anything.  Who is Walt?
12 A   I don't know at this time.
13 Q   What were you concerned that your environmental
14     consultant might give to Walt?
15 A   I don't -- I don't recall.  I don't recall who Walt
16     exactly is or --
17 Q   Is he a member of the Plan Commission or County
18     Commissioners?
19 A   No.
20 Q   Is he one of the neighbors?  You don't remember?
21 A   I don't remember.
22 Q   What were you concerned that Walt would do, whoever
23     he is, if Mr. Kruse gave him some information that
24     you didn't want Walt to have?
25 A   I don't recall.
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1 Q   In the email you threatened to put a free range
2     shithole right next to her house in retaliation for
3     her organizing that you exclaim with four
4     exclamation marks that she could do nothing about.
5     You were -- you're referring to a traditional
6     livestock farm where animals are raised out in
7     pasture instead of in a CAFO.  Is that what you mean
8     by a free range shithole?
9          MR. BRAUN:  Objection; the question has been

10     asked and answered; but subject to that, you can --
11          MS. FERRARO:  That's the first time I've asked
12     that question.
13          MR. BRAUN:  He's already testified there's a 20
14     sow operating unit that would be put there.  But
15     subject to that, you can -- if you have additional
16     information to add, you're welcome to add it.
17 Q   I'm sorry, I missed that answer.  What do you --
18 A   Well, while ago I said -- while ago I was talking I
19     could have put a free range couple hog houses and 20
20     sows and let -- let sows -- let it all outside right
21     next to her without any permits or anything else.
22 Q   Why do you think such farms are shitholes?  Do you
23     find them offensive?
24 A   Well, that's the way we used to raise hogs and it
25     was a lot harder work, a lot more -- not clean and
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1     sanitary like what we're doing now.
2 Q   So you agree that livestock farms can produce
3     unpleasant smells and attract rodents and flies?
4 A   Not new CAFOs can't -- don't.
5 Q   Livestock farms -- traditional livestock farms
6     though can produce unpleasant smells and attract
7     rodents and flies?
8 A   It would be a lot more, yes.
9 Q   Don't CAFOs raise significantly more animals and

10     produce substantially more waste than traditional
11     farms?
12 A   Yes, but it's controlled.
13 Q   Were you referring to the substantially more numbers
14     of animals and more waste that would be produced at
15     a CAFO when you said, "talk about smell, rodents and
16     flies she hasn't seen anything yet"?
17 A   No.
18 Q   Why would Debbie Konter not have recourse if you
19     built an offensive, smelly livestock farm right next
20     to her house?
21 A   Well, I would never do it but it is a permitted use
22     in agra residential.
23 Q   Is that because you'd be protected from Indiana's
24     Right to Farm law?
25 A   I have no idea.

Page 205

1 Q   Is the fact that it's a permitted use and you can do
2     it, is that why you didn't have to take her concerns
3     seriously?
4 A   No.
5 Q   Mr. Himsel, isn't it true that you knew you could
6     build a CAFO with as many animals as you wanted and
7     there was nothing Debbie or the other neighbors
8     could do because of the Right to Farm Act?
9 A   No.

10 Q   That's not what you meant earlier when you said
11     we've got everything covered with the Right to Farm
12     Act?
13 A   No.
14 Q   How long have you been a member of the BZA?
15 A   I think since the fall of 1995.
16 Q   So you were a BZA member at the time you were
17     seeking to rezone your property?
18 A   Yes.
19 Q   I think we might have covered this, but you were
20     familiar with the 2008 Zoning Ordinance and its
21     provisions as a BZA member?
22 A   Yes.
23 Q   So you've known that the County has recognized since
24     at least 2008 that CAFOs may emit intense odors and
25     air pollution, correct?
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1 A   No.
2 Q   If you could turn to -- pull out Exhibit 34.
3 A   (Witness complies).
4 Q   Turn to the last page which is 4-17.
5 A   (Witness complies)
6 Q   Are you there?
7 A   Yeah.
8 Q   My apologies.  I meant to send you to Page 4-15.  Up
9     at the top do you see where it says District Intent?

10 A   Yes.
11 Q   This is the intent of the County for creating the
12     Agriculture Intense Zoning District, or the AGI
13     District, right?
14 A   Yeah, uh-huh.
15 Q   And it states this district, the AGI district,
16     serves to provide adequate and appropriate locations
17     for intense agricultural uses such as CAFOs or
18     agricultural businesses that may emit intense odors,
19     vibrations, air pollution or other disruptions.  The
20     intent is to protect both the agricultural use and
21     residential or commercial property owners from
22     nuisance claims.
23          Do you see that?
24 A   Yes.
25 Q   Is that the answer to my prior question that at
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1     least since 2008 the County has recognized that
2     CAFOs may emit intense odors, vibrations, air
3     pollution or other disruptions; is that correct?
4 A   That's what it says here.
5 Q   You're a County BZA member, right?
6 A   Yes.
7 Q   You were when this Zoning Ordinance was enacted,
8     correct?
9 A   Yes.

10 Q   You knew that the County intended -- or that its
11     view in creating this zone district was to protect
12     residential and commercial property owners from
13     encroachment of CAFOs or other intensive ag uses
14     that are known to emit intense odors and air
15     pollution or other disruptions, right?
16          MR. BRAUN:  And I'll object to the extent
17     Exhibit 34 is an incomplete copy of the entire
18     Hendricks County Comprehensive Plan from 2008.
19     Subject to that, you can answer the question.
20 A   The question was --
21 Q   Can you --
22 A   -- did I --
23 Q   Go ahead.
24          THE WITNESS:  Go ahead.  Read it back to me
25     again.
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1          (Whereupon a portion of the record was read
2           back by the court reporter.)
3          MR. BRAUN:  I also object to the extent it
4     misstates the district's intent.  Subject to that,
5     you can answer question.
6 A   Yeah.  The intent of having the agricultural AGI
7     zoning for the County was to protect the farmer to
8     be able to do what he wants to do with his land.
9 Q   Is that what it states here under District Intent?

10 A   Well, that's the way I read it.
11 Q   You -- you read that district intent is -- the
12     language this intent -- this district serves to
13     provide adequate and appropriate locations for
14     intense agricultural uses such as CAFOs or
15     agricultural businesses that may emit intense odors,
16     vibrations, air pollution or other disruptions as
17     being that it's creating places where farmers can do
18     what they want with their land?
19 A   It protects the west side of the county for
20     agriculture.
21 Q   Does it say that here in the District Intent?
22          MR. BRAUN:  I'll object only again to the
23     extent that Exhibit 34 is only a partial component
24     of the Hendricks County Comprehensive Plan of 2008.
25     Subject to that, you may answer the question.
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1 A   I stick by my first answer.
2 Q   Okay.  If you look at the one -- Page 1.1 which is
3     the first page after the cover.
4 A   (Witness complies).
5 Q   Isn't it true that the Ordinance's purpose is to
6     promote public health safety, comfort and general
7     welfare and to conserve and protect property and
8     property values?  See that under bullet points 1 and
9     2?

10          MR. BRAUN:  Was your question is that two --
11     are those two of the purposes?
12          MS. FERRARO:  Yes.
13 A   That's what it says here.
14 Q   It doesn't say to allow farmers to do what they want
15     with their land, does it?
16 A   I don't -- no.
17 Q   And then going to the next page, Page 1-3, under
18     subsection 1.7 on interpreting the Zoning Ordinance,
19     isn't it true that the County intended that the
20     provisions of the Zoning Ordinance shall be held to
21     the minimum or maximum requirements adopted for the
22     promotion of public health safety and general
23     welfare, correct?
24 A   You're on 1-3?
25 Q   1.7 and on Page 1-3, yes.
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Page 210

1 A   Oh.  I don't have a comment for that.
2 Q   You're a BZA -- member of the BZA, right, Board of
3     Zoning Appeals?
4 A   Yeah.
5 Q   You were on the BZA when this Ordinance was adopted?
6 A   Yes.
7 Q   Presumably you have to be pretty familiar with
8     Zoning Ordinances' terms in order to carry out your
9     function as a BZA member, correct?

10 A   Yes.
11 Q   Okay.  Does -- in reading this County has said
12     interpret this Ordinance shall, using the word
13     mandatory shall, shall be held to the minimum or
14     maximum requirements adopted for the promotion of
15     the public health safety and general welfare.  It
16     doesn't say to allow farmers to do what they want
17     with their land, does it?
18          MR. BRAUN:  I'll object to the extent that
19     the -- it goes back to the implication that the
20     purpose on Page 1.1 that one of the sections omitted
21     from the Ordinance's purpose was to secure the most
22     adequate and economical provisions for public
23     improvement, paying due regard to the Comprehensive
24     Plan and any changes made thereto as reflected in
25     the Zoning Map and documents and records of
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1     Hendricks County for the desirable future
2     development of the County, which again is why
3     Exhibit 34 is an incomplete -- it's only part of a
4     larger Comprehensive Plan and to quote things in
5     isolation is misleading.  Subject to that, you can
6     answer the question.
7          MS. FERRARO:  And I just want to object on the
8     record that counsel is making a speaking objection
9     intended to coach the witness.  You have an

10     opportunity to redirect if you want.  This is my
11     opportunity to ask questions.
12          MR. BRAUN:  It was not a speaking objection.
13     You read parts of the purpose of the Ordinance and
14     you omitted other parts which made it misleading,
15     and I'm entitled to state for the record why it was
16     misleading.
17 Q   Okay.  Well, let's go through each of the bullet
18     points then.  If you can turn back to 1-1.
19 A   (Witness complies).
20 Q   Do the two other purposes that your counsel just
21     read into the record, do they say that the purpose
22     of the -- that the purpose of the Ordinance is to
23     allow farmers to do what they want with their land?
24 A   Is that 1.2 Number 3?
25 Q   Yes, and 4.
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1          MR. BRAUN:  Just for the record, I didn't read
2     4 but I read 3.
3 Q   Okay.
4 A   I don't know on that.
5 Q   You don't know what it says?
6 A   What was your question?
7          MS. FERRARO:  Can you please read my question.
8          (Whereupon a portion of the record was read
9           back by the court reporter.)

10 A   I don't know.
11 Q   Isn't it true that you knew that the property you
12     were going to rezone and all of the surrounding
13     properties were zoned AGR or agriculture residential
14     and before that rural agriculture where CAFOs were
15     not permitted?
16 A   Yes, I knew that.
17 Q   And you knew that the reason CAFOs were not
18     permitted in the AGR district was to protect against
19     nuisance claims that arise when -- that arise when
20     incompatible land usage such as -- strike that.  Let
21     me start over.
22          You knew that the reason CAFOs were not
23     permitted in the AGR districts was to protect
24     against nuisance claims that can arise between
25     incompatible land uses such as residential
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1     properties and CAFOs, correct?
2          MR. BRAUN:  I'm sorry, would you read that
3     back, please.
4          (Whereupon a portion of the record was read
5           back by the court reporter.)
6 A   No, I knew that -- that CAFOs were permitted use at
7     AGI areas and -- which this property is.
8 Q   That was not my question.  My question was you knew
9     that the reason CAFOs were not permitted in the AGR

10     district was to protect against nuisance claims that
11     can arise between incompatible land uses such as
12     residential uses and CAFOs or intensive agricultural
13     uses?
14          MR. BRAUN:  Objection; assumes facts not in
15     evidence; assumes facts not in evidence.  Subject to
16     that, you can answer the question.
17 A   Well, my answer is I knew that my property was in an
18     area that was -- an AGI was permitted.
19 Q   The property was zoned AGR before you rezoned it,
20     correct?
21 A   Correct.
22 Q   And when it was AGR, CAFOs were not permitted there,
23     right?
24 A   Right.
25 Q   And before that when it was -- well, actually I
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1 A   Well, if somebody is going to build a six to -- 6-
2     to $700,000 home in that area, I'd say it's doing
3     all right.
4 Q   That's your opinion?
5 A   My opinion.
6 Q   Sure.  And the fact that people had actually shown
7     up to a hearing, expressed concerns to you and then
8     ultimately filed a lawsuit, that's also a
9     significant fact, isn't it?

10 A   That what?
11 Q   That your CAFO may be impacting some people.
12          MR. BRAUN:  Object to lack of foundation; but
13     subject to that, you can answer the question.
14 A   I can't really comment on that.
15 Q   Your neighbors haven't sued you before, have they?
16 A   No.
17          MS. FERRARO:  Okay.  That's all I have.
18          MR. BRAUN:  Do you have any questions?
19          MS. DAVID:  No questions.
20          MR. BRAUN:  I have no questions.  Read and
21     sign.
22              AND FURTHER DEPONENT SAITH NOT
23                                            (5:38 p.m.)
24
25              _____________________________
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STATE OF INDIANA        )
                        )  SS:
COUNTY OF JOHNSON       )

     I, Joyce Emerson, a Notary Public in and for the
County of Johnson, State of Indiana at large, do hereby
certify that SAMUEL T. HIMSEL, the deponent herein, was
by me first duly sworn to tell the truth, the whole
truth, and nothing but the truth in the aforementioned
matter;
     That the foregoing deposition was taken on behalf
of the Plaintiffs at the law offices of Harrington Law,
PC, 105 North Washington Street, Danville, Hendricks
County, Indiana, on the 9th day of September 2016,
commencing at the hour of 9:04 a.m., pursuant to the
Indiana Rules of Trial Procedure;
     That said deposition was taken down in stenographic
notes and afterwards reduced to typewriting under my
direction, and that the typewritten transcript is a true
record of the testimony given by said deponent; and
thereafter presented to said deponent for his signature;
     That the parties were represented by their
aforementioned counsel.
     I do further certify that I am a disinterested
person in this cause of action; that I am not a relative
or attorney of either party, or otherwise interested in
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the event of this action, and am not in the employ of
the attorneys for either party.
     IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my notarial seal this  _____ day of
_______________, 2016.

                    ____________________________________
                             Joyce Emerson
                    Notary Public, Stenographic Reporter

     My County of Residence is:  Johnson
     My Commission Expires:  February 20, 2023
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Management of Manure Odors 
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1997; reaffirmed February 2003; revised July 2005; revised January 2007; revised April 2012. 

Keywords: Manure, Odors, Waste 

1 Purpose and scope 

1.1 Principles of odor generation, emission, transport, and detection are the subject of continuing 
investigation. Many aspects of the relevant processes are not completely understood at this time. Decisions 
relating to odor management therefore represent judgments based upon available knowledge. 

1.2 Animal manure odors are presently considered a nuisance. The practices described in this standard were 
based on the assumption that manure odors have no effect on human health, albeit the effect of odor on 
human health is under investigation. Odorous gases produced by manure that are considered a human health 
risk are specifically addressed under ASAE EP470, Manure Storage Safety standard. 

1.3 This Engineering Practice is prepared to assist engineers, pollution control officials, land use planners, 
and animal producers in the location, planning, construction, and operation of animal holding and production 
enterprises so that potential societal conflicts and air quality deterioration caused by manure odors might be 
managed. Areas covered are: Source and identification of odors, Measurement of odor intensity, Techniques 
to manage the formation of manure odors and Managing animal enterprises for odor. 

2 Normative references 

The following referenced documents are indispensable for the application of this document. For dated 
references, only the edition cited applies unless noted. For undated references, the latest approved edition of 
the referenced document (including any amendments) applies. 

2.1 ANSI/ASAE EP403, Design of Anaerobic Lagoons for Animal Waste Management 

2.2 ASTM E679, Standard Practice for Determination of Odor and Taste Thresholds by a Forced-Choice 
Ascending Concentration Series Method of Limits 

2.3 ASTM E544, Standard Practices for Referencing Suprathreshold Odor Intensity 

3 Source and identification of odors 

3.1 Odors associated with animal enterprises are most frequently attributable to manure management 
practices. Odorous compounds include inorganic and organic vapors and gases. They can be generated at a 
number of sites around an animal enterprise. The most common odor sources, however, are open feedlot 
surfaces; manure collection, transport, storage, and treatment facilities; floors and other surfaces of buildings; 
animal body surfaces; feed handling and storage facilities; dead animal storage and disposal areas; and land 
on which manure has been applied. 

3.2 Objectionable odors exist whenever odorous compounds are emitted and transported to an area in which 
their presence is offensive to people. Emission of an odorous compound from manure is related to the volatility 
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of the compound in question, the physical and chemical properties of the manure in which the odorous 
compound is produced, temperature, and air movement over the manure surface. 

3.3 Odorous compounds are produced primarily from anaerobic decomposition of manure. More than 150 
compounds have been identified to contribute to the malodors of the decomposing manure. The major groups 
of these compounds are listed in Table 1. 

Table 1 – Typical compounds resulting from the  
anaerobic decomposition of animal manure 

Volatile Fatty Acids  Sulfides 

Acetic  Hydrogen sulfide 

Propionic  Dimethysulfide 

Butyric Diethylsulfide 

Isobutyric  Disulfides 

Isovaleric Ammonia and Amines 

Alcohols Ammonia 

Aldehydes Methylamine 

Esters Ethylamine 

Phenols and Cresols Dimethylamine 

Phenol  Trimethylamine 

p-Ethyl-phenol  Diethylamine 

p-Cresol  Nitrogen Heterocycles 

Mercaptans Indole 

Methymercaptan  Skatole 

Ethylmercaptan  Odorless Gases 

Propylmercaptan  Carbon Dioxide 

 Methane 

3.4 Odor nuisance is generally defined by four factors: frequency, intensity, duration, and offensiveness. 
Odor sensation is a personal response. Odor observers are not equally sensitive, nor do they always agree as 
to the severity of an odor once it is detected. Odor intensity fluctuates with climatic conditions, such as wind 
direction, temperature, and atmospheric stability. Thus documentation of the strength and nature of odors 
should focus on specific sites and specific sources at those sites. If it is not possible to visit the site in question, 
a comparative site can be used if the nature of the operation and climatic conditions are similar. 

4 Measurement of odor concentration and odor intensity 

4.1 The odorant (or odorous compound) in the air may be expressed by two types of odor thresholds, odor 
detection threshold and odor recognition threshold. The odor detection threshold is defined as the lowest 
concentration of the compound in the air that can be detected by the human olfactory sense, i.e. the presence 
of odor is noticed. The odor recognition threshold is defined as the lowest concentration of the compound in 
the air that can be recognized by humans, i.e. what the odor smells like. The odor threshold of manure odors is 
a measured mixture of odorous compounds. Odor threshold is used to evaluate the effects of different manure 
treatment and management practices on odor reduction at animal production enterprises. 

4.2 Two basic types of measurement have been developed and used for measuring odor. Direct or sensory 
methods involve the use of the human nose, generally in the form of a panel of trained observers (also called 
panelists). Indirect methods measure the concentrations of individual compounds or groups of compounds in 
the air and correlate the concentration data with sensory methods specifically. 
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4.2.1  Direct measurement methods fall into two major categories: scaling and dilution. The scaling technique 
involves asking a panelist to rate the odor intensity on a numerical scale or referencing the odor intensity to the 
intensity of a known odorant. The most common reference odorant is 1-butanol (a.k.a. n-butyl alcohol or butyl-
alcohol).  The dilution technique involves diluting the sample with either odor-free liquid or gas to determine the 
threshold at which the odor is barely detectable. The instruments used for measuring the threshold include 
scentometers and olfactometers. A standard practice for determination of the odor threshold by a forced-
choice ascending concentration series method using an olfactometer is contained in ASTM E544. A more 
comprehensive assessment of odor is achieved by evaluating odor concentration, intensity, and hedonic tone. 

4.2.2  Indirect measurement methods involve measurement of the concentrations of constituent compounds 
that are present in the odorous air. Ammonia and hydrogen sulfide have been the two constituents most 
commonly measured to evaluate animal manure odors, but several studies have shown poor correlation 
between concentrations of ammonia and hydrogen sulfide with the odor concentration and odor intensity. Gas 
chromatography-mass spectrometry (GC-MS) is the technique generally used for identifying individual 
compounds with certainty. The combination of GC-MS with an olfactory port (GC-MS-O) allows for 
simultaneous chemical and olfactory analysis of individual compounds. GC-MS-O is a helpful technique that 
can be used to identify the compounds that contribute most to the odors. Concentrations of odorous 
compounds must be correlated with human sensory odor measurement in order to be meaningful for odor 
concentration and intensity quantification. 

5 Techniques to manage the formation of manure odors 

5.1 Odorous compounds emitted during collection, transport, storage, treatment, and land application of 
animal manure are principally the products of natural microbial metabolism under anaerobic conditions. The 
methods for managing the formation of these compounds include applications of various physical, chemical, 
and biological treatment processes. The major techniques are listed below. 

5.1.1  Drying is effective for inhibiting anaerobic microbial decomposition although it may be impractical due 
to high energy costs. When the moisture content of manure is lowered to 50% or less, the manure is 
sufficiently porous to permit air diffusion and to virtually preclude anaerobic decomposition. 

5.1.2  Solid separation from liquid manure may reduce the odor generation potential in the liquid storage 
facilities by removing some of the organic carbon that can undergo anaerobic decomposition. Most readily 
degradable organic carbon is contained in fine particles of manure. To effectively reduce the odor generation 
potential of separated liquid, removal of fine particles is necessary. Separated manure solids need to be dried, 
composted, or otherwise conditioned, however, to manage odor generation and fly propagation. 

5.1.3  Disinfection can be used to kill the microorganisms present in the manure and stop anaerobic 
decomposition. Chlorine, hydrogen peroxide, ozone, and other chemical disinfectants have been used in 
treating dilute wastewater. The costs of these chemicals may be too high to treat raw animal manure. 
Adjustment of the pH in the manure has also proven effective in reducing microbial activities. A pH above 9.0 
has been documented as effective in reducing the manure odors but the increase of pH will result in greater 
ammonia volatilization from the manure. Thus the tradeoff between odor and ammonia volatilization must be 
evaluated locally before pH adjustment is recommended. 

5.1.4  Aeration can be used to manage the odor generation by preventing anaerobic decomposition. Two 
basic aerobic treatment methods are completely mixed aeration in a treatment vessel and extended surface 
aeration in a manure storage or treatment lagoon. The aeration requirement for odor management depends on 
the characteristics of manure in treatment, temperature, type of treatment, and length of post-treatment 
storage. Supplying oxygen to satisfy one third to one half of the biochemical oxygen demand can reduce odor 
generation while minimizing energy costs. 

5.1.5  Anaerobic digestion can stabilize the organic matter in the manure in a sealed vessel. The odorous 
gases produced during the anaerobic process are captured and can be removed from the gas stream by 
chemical or biological scrubbing or thermal-chemical conversion techniques. The offensive odors generated 
from digested liquid and sludge, if stored in separate facilities, will be minimal. 
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5.1.6  Composting of solid manure is effective in stabilizing the manure for odor management. The moisture 
content of the manure needs to be 40% to 60% for effective composting and the carbon to nitrogen ratio 
should be between 20:1 and 30:1. If the moisture content of the manure is too high and/or the carbon to 
nitrogen ratio is too low, other organic materials, such as straw, cotton gin trash, and recycled newspaper, can 
be used to adjust these two parameters to proper levels. The proper use of a bulking agent will also increase 
oxygen diffusion into the compost. Ammonia volatilization may be high during the early stage of the 
composting, but the composted products will have minimal odors during subsequent storage and land 
application. 

5.2 A variety of odor management products designed to aid in odor management are on the market. These 
products are of chemical, enzymatic, and/or bacterial nature. Some of these products have been found to be 
effective in reducing odors. It is advised to conduct careful laboratory and field evaluations of commercial odor 
management products before they are purchased in large quantities. Four major types of chemical products for 
odor management are described below. 

5.2.1  Masking agents are mixtures of volatile oils that have a stronger odor than the manure, and are 
designed to cover-up the objectionable odor with a more acceptable odor. 

5.2.2  Counteractants are the products that have the odor characteristics appropriate to cancel the manure 
odors so that the total intensity detected is less than that of the mixture of the counteractants and manure. 

5.2.3  Deodorants are the products that are used to eliminate or transform the odorous constituents in the 
manure so that they are not emitted. Deodorants are strong oxidizing agents or chemicals that may inhibit the 
microbial activities, or alter the digestive process by changing enzyme balances, or simply change the 
chemistry of odorous compounds by changing the pH of the manure. 

5.2.4  Adsorbents are products with large surface areas that may be used to adsorb the odor compounds 
before they are released to the environment. 

5.3 Attempts have been made to manage manure odors by altering animal diet or by the addition of specific 
odor reducing agents to the diet. Altering the protein content of the diet to balance the amino acid composition 
to the animal’s needs will reduce the potential for odor generation for a given manure management practice. 
Altering the odor of fresh manure alone by use of certain feed additives does not solve the long term odor 
problems. Odors will be generated once the manure undergoes anaerobic decomposition. 

5.4 Various odor management techniques are available. There are costs associated with implementing these 
techniques. Manure odor nuisance is often the result of poor housekeeping techniques as well as from 
problems inherent to manure management. Producers need to develop programs for improving their 
housekeeping practices or implementing various odor management techniques to solve specific odor 
problems. 

6 Managing animal enterprises for odor 

6.1 The degree of annoyance caused by animal and manure odors is a function of physical and social 
factors. The physical attributes of odors, such as intensity, duration, frequency and offensiveness can be 
addressed by implementing best management practices. Social factors, such as neighbors’ appreciation of 
animal production practices, neighbors’ familiarity with rural environment, and the physical appearance of 
animal operations all can contribute to the level of tolerance or annoyance associated with odors. Producers’ 
efforts at maintaining good housekeeping and positive public relationships are critical in managing the odor 
nuisance. 

6.2 Site selection. Selecting appropriate sites for animal production with consideration of local geographical, 
topographical, and meteorological conditions is very important to create environmentally sound and socially 
acceptable animal production operations. 

6.2.1  A reasonable separation distance between animal enterprises and neighboring residences and public 
areas is necessary for avoiding the potential for disputes over nuisance. Because of the complex interaction of 
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many factors that contribute to odor from confined animal operations, a single separation distance is not 
appropriate for all operations. The best method for determining proper facility setbacks is through the use of a 
verified computer model/tool. 

6.2.2  Wind direction probability data during the times of the year commonly associated with outdoor 
recreational activities should be considered to manage the frequency of odor transport to neighboring homes, 
businesses and institutions. Locate animal facilities at a lower elevation than the neighbors in low lying or 
valley areas to avoid the odor movement downslope/downhill on calm days and cool nights. 

6.3 Animal housing and feedlots. Odors generated in animal houses and at feedlots are the products of 
manure decomposition. Any practices to keep the surfaces of animals, floors and equipment clean and dry will 
help to manage the odor. Dust is a substantial carrier of odors. Management practices that minimize dust 
generation from animals, feed, and manure are desired. Removal of odorous gases and dust from ventilation 
air is also effective for odor reduction. 

6.3.1  Cleaning of ventilation air can be effective in odor management. Cleaning methods include dust 
removal by means of filtration and/or electrostatic precipitation, and gas scrubbing by means of physical 
absorption (activated carbon filters and dry or wet scrubbers), chemical reactions (deodorizers and ozone 
reactors), and biological oxidation (biofilters). Reduction of dust levels in animal houses by using low dust 
emission feeding methods or low speed recirculation fans also helps manage the odors and improve air 
quality. 

6.3.2  Manure collection systems should be designed and operated in a manner that will keep animals clean. 
Warm animals covered with wet manure promote accelerated bacterial growth, odor production, and rapid odor 
emission into the atmosphere. Manure collection systems that separate the animals from the manure, such as 
slotted floors and properly designed free stalls, should be used. 

6.3.3  Frequent removal of manure from animal houses will reduce the generation of manure odors within the 
building but may increase the odors from the outside storage or treatment facility. Flushing, scraping, pull-plug, 
and pit recharge systems are commonly used for manure removal. Adding a layer of water in the shallow pits 
after the manure is removed will lower the odors of fresh manure. 

6.3.4  Feeding areas should be kept dry, and accumulation of waste feed in and around feeding troughs and 
water access should be minimized. 

6.3.5  Maintaining feedlot surfaces and stored manure between 25% to 40% moisture content is an important 
odor management practice. Select sites with 3% to 6% slopes and exposure to the sun (southern or western) 
to encourage drainage and drying. Manure and runoff collection and storage systems must be properly 
designed and operated so that manure and runoff are contained and the water quality around the feedlots is 
protected. These systems must also provide proper water drainage so that odor management goals are also 
realized. Applying effective dust control practices is also an important odor management measure around 
feedlots. 

6.3.6  Dead animal disposal requires a definite plan to manage odors, flies, and severe health risks. Removal 
of mortalities from the production site within 24 hours is required in most areas. Pick-up by rendering services 
is preferred where this service is available. Burial or composting can be used depending on the local 
regulations. Incineration is not recommended due to air quality concerns, but may be acceptable for some 
areas where incineration is allowed by local or state regulations. 

6.4 Managing manure storage and treatment facilities. Alternative treatment techniques to manage odor 
generation from the manure are given in clause 5. The management practices listed below can be used as 
additional techniques for odor management at manure storage and treatment facilities. 

6.4.1  Covering or reducing the surface area of manure storages reduces exposure of the manure to the air 
and therefore reduces the odor emission rates. Covers can be made of synthetic materials (plastic films and 
membranes), concrete, or natural materials (manure crusts, peatmoss, or other floating materials). Vents need 
to be provided for release of pressure created by manure gases if completely sealed covers are used. Vented 
gases will be odorous, therefore treatment of these gases is recommended. Treatment options may include 
chemical treatment such as with ozone, or biological such as with biofilters. 
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6.4.2  Anaerobic lagoons provide partial biological treatment by reducing degradable solids and controlling 
odors. However, proper functioning of a lagoon is dependent on temperature, organic loading, pH, salt 
concentrations, and liquid depth. Anaerobic lagoons should be designed and operated according to the 
guidelines specific for local geographical and climatic conditions. See ASAE EP403. Lagoon design should be 
based on the maximum anticipated manure load. Excess organic loading will lead to an imbalance of microbial 
reactions in the lagoons and increase odor generation. Solid-liquid separation prior to the lagoons can reduce 
the treatment volume requirement in anaerobic lagoons. 

6.4.3  Planting trees or installing a vegetative or non-vegetative windbreak barrier around or downwind of the 
manure storage and treatment facilities as determined by prevailing spring and summer winds can provide a 
means of disrupting odor transport toward neighbors by diverting airflow above the tree line as well as 
absorbing some odorous compounds. The trees have the added benefit of creating an appealing landscape. 

6.5 Land Application. Manure is beneficial to the land by improving soil structure, increasing water 
infiltration, recycling nutrients in agricultural systems, and reducing soil erosion. Soils provide a preferred 
environment for stabilizing organic solids and filtering pathogenic organisms. Soils are excellent adsorbents of 
odorants but application rates must be determined through proper nutrient management and system design, in 
accordance with federal and state regulations for nutrient management planning. The following practices will 
manage odor generation potential during land application of animal manure. 

6.5.1  Incorporation of manure into soils during or immediately after land application is effective in managing 
odor emissions. Incorporation of manure is recommended for sensitive land application sites that are near 
residential areas, public facilities, and roads. This can be done by 1) soil injection followed by covering with 1-2 
inches of soil or 2) soil incorporation to the root depth during or after application. These practices also preserve 
nutrients and reduce surface water pollution potential. 

6.5.2  Equipment that manages the generation of manure aerosols should be used for surface manure 
application. Keep the manure as close to the ground surface as possible during application by using low 
trajectory spreading equipment or banding application techniques. Spread manure uniformly and in a layer thin 
enough to ensure rapid drying and to prevent fly propagation in warm weather. Frequency of surface manure 
spreading should be managed. 

6.5.3  Irrigation by using sprinkler systems is generally acceptable for the manure pumped from properly 
designed and well-managed lagoons or the liquid manure treated by a proven treatment process such as those 
listed in clause 5. Evaporation losses should be minimized to manage odors. 

6.5.4  Selection of appropriate times for land application is very important for avoiding odor nuisance. Avoid 
spreading manure when the wind would transport odors toward populated areas, nearby residences, and/or 
public facilities. Avoid manure application immediately before or on weekends and holidays when people are 
likely to engage in outdoor recreational activities. Spread or apply manure in the morning when air is warming 
and rising rather than in the late afternoon. Use available weather information to the best advantage for 
managing odors. Select times when turbulent breezes will dissipate and dilute odors and dry the manure. 
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Krone, N., Hughes, B. A., Lavery, G. G., Stewart, P. M., Arlt, W., & Shackleton, C. H. (2010). Gas 
chromatography/mass spectrometry (GC/MS) remains a pre-eminent discovery tool in clinical steroid 
investigations even in the era of fast liquid chromatography tandem mass spectrometry (LC/MS/MS). The 
Journal of steroid biochemistry and molecular biology, 121(3), 496-504.
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  obtain comprehensive and up-to-date scientific, technical, and medical information, 
publications, documents and analysis that are essential to the elements of a case 

 
  present scientific information in concise terms that judges and other decision-makers can 

most easily understand 
 

  critically evaluate the scientific and medical evidence presented by opposing parties 
 

  identify and involve the best scientific and medical specialists 
 

  critically evaluate Environmental Impact Assessments for proposed projects 
 

  design, implement and interpret environmental testing projects 
 
This assistance has led to numerous favorable judicial and administrative decisions, including: 
 

  The European Court of Human Rights (Fadeyeva v. Russia) regarding the rights of 
individuals exposed to toxic substances.  

 
  The Supreme Court of India (M.C. Mehta v. Union of India) regarding the operation of 

hazardous waste generating industries within the Delhi Metropolitan area 
 

  The Supreme Court of Pakistan (Zia v. WAPDA) regarding the health effects of exposure 
to electromagnetic fields 

 
  The Supreme Court of Bangladesh (Bangladesh Environmental Lawyers Association v. 
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Ministry of Housing and Public Works) regarding exclusion of development within flood 
plain zones 

 
  The High Court of South Africa (Earthlife Africa v. Department of Environmental Affairs 

and Tourism and others) regarding the adequacy of the Environmental Impact 
Assessment of a proposed nuclear power plant 

 
  The High Court of Nigeria (Gbemre v. Shell Petroleum Development Corporation and 

others) regarding the legality of gas flares at Niger River Delta oil fields 
 

  The Supreme Court of Sri Lanka (Lalanath M. de Silva v. Minister of Forestry and 
Environment) regarding the necessity for establishing air pollutant emission standards. 

 
  The High Court of Ipoh, Malaysia (Chai Sing Chong v. Chip Lam Seng BHD) regarding 

pollution abatement from a latex rubber processing factory. 
 
Independent Consultant, Science for Lawyers, 2005-present 
 
Helps public interest lawyers in the United States: 
 

  obtain comprehensive and up-to-date scientific, technical, and medical information, 
publications, documents and analysis that are essential to the elements of a case 
 

  present scientific information in concise terms that judges and other decision-makers can 
most easily understand 
 

  critically evaluate the scientific and medical evidence presented by opposing parties 
 

  identify and involve the best scientific and medical specialists 
 
In 2011, the United States District Court for the Northern District of Indiana accepted my written 
testimony on the health effects of exposure to industrial air pollution in support of a motion for 
class certification.  Award of class certification was granted in January of 2013 noting my 
testimony. Available at: http://www.bdlaw.com/assets/htmldocuments/Greene.pdf.  In December 
of 2015, the court awarded damages of more than $50 million to plaintiffs based in large part on 
my expert testimony about the health effects caused by defendants’ releases of toxic substances. 
 http://www.leagle.com/decision/In%20FDCO%2020151125D51/GREENE%20v.%20WILL 
  
In 2011 and 2012, the Superior Court of California, Alameda County accepted my written 
testimony, and my testimony in court, on the impacts to air quality of industrial pollution 
(principally manganese) from Pacific Steel Casting in the City of Berkeley.  A jury awarded a 
verdict for plaintiffs with award of nominal damages.  Rosie Lee Evans, et al. v. Pacific Steel 
Casting Company, et al. Archived video of my testimony is 
available.  http://cvn.com/witnesses/chernaik-dr-mark-phd  
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SAMUEL T. HIMSEL, CORY M. HIMSEL,     )
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1                        8:56 AM
2                   SEPTEMBER 30, 2016
3                    SAMUEL MOFFITT,
4      Called upon by counsel for the Plaintiffs, was
5 first duly sworn and then deposed as follows:
6                   DIRECT EXAMINATION
7 BY MS. FERRARO:
8 Q.      Good morning, Mr. Moffitt.  Could you state
9 your full name for the record?

10 A.      Yes.  Samuel Dale Moffitt.
11 Q.      Great.  And we already talked about one,
12 hearing potentially getting in the way, but do you
13 anticipate any other problems in understanding my
14 questions today?
15 A.      No.
16 Q.      Any problems related to health?
17 A.      No.
18 Q.      Other than your hearing?
19 A.      No.
20 Q.      Are you taking any medications that might
21 impair your ability to understand my questions?
22 A.      No.
23 Q.      Lack of sleep?
24 A.      No.
25 Q.      No?  Okay.  Any mental distractions or

App. 246



47 (Pages 182 to 185)
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1 Q.      Okay.  So we have covered a lot of ground from
2 earlier their annual meetings, some conferences, and I
3 am talking about the state organization right now.
4 There is a newsletter?
5 A.      No.
6 Q.      No newsletter?
7 A.      No.
8 Q.      A magazine or a publication of any sort
9 quarterly?

10 A.      Indiana Pork has a -- when the Pork Report
11 comes out, the National Pork Report Magazine, we have
12 a couple pages that they do state by state that's an
13 insert that is specifically the Indiana producers that
14 are in Checkoff, so that shows our picture at the
15 state fair and the state fair ham breakfast and just
16 some -- just some little informational activities or
17 promotions.
18 Q.      That goes to the members?
19 A.      That goes to, yeah, the members that Checkoff.
20 Q.      And that was when you were head of the -- or
21 the figurehead of the organization and that's what
22 they did?
23 A.      I don't know how long they have been doing
24 that.  I think they decided to do that instead of
25 spending and producing one ourselves that was limited.

Page 183

1 Q.      Pass on the Checkoff Report, that was
2 something that has happened for awhile including back
3 when you were involved?
4 A.      Yeah.  At the time I was president, I think
5 they had just kind of started the move to that because
6 they were thinking are we putting all these out and
7 who is reading them.
8 Q.      Okay.  Did Co-Alliance know that you were
9 selected to be president of the Indiana Pork Producers

10 Association?
11 A.      Yes.
12 Q.      They were supportive of that?
13 A.      Yes.
14 Q.      Did Co-Alliance leadership know of your role
15 with the National Pork Producers Council and the
16 National Pork Board?
17 A.      Yes.
18 Q.      And they knew you had been a delegate for many
19 years?
20 A.      Yes.
21 Q.      They were aware of your public or pork
22 leadership initiative training in 2011-2012?
23 A.      Yes.
24 Q.      And they are supportive of your involvement in
25 that?

Page 184

1 A.      Yes.
2 Q.      Does Co-Alliance have other staff members that
3 have leadership positions with the Indiana Pork
4 Producers Association?
5 A.      I don't -- I think maybe -- no, the guy I used
6 to work with in Excel did some, but he no longer works
7 for Co-Alliance.  So, no, currently, although I think
8 we do have a Michiana swine employee that is part of
9 Co-Alliance now, I think he is becoming involved in

10 that leadership program that I attended, the Pork
11 Leadership Institute.  So I think he just got in it
12 less than three or four months ago.
13 Q.      I don't mean just currently, within the last I
14 will pick ten years since you have -- almost ten years
15 since you have been with Co-Alliance, are there
16 other --
17 A.      Dewey and I are about the only ones left, I
18 think, because we are old.
19 Q.      And let me finish my question.  I am
20 specifically asking right now about the Indiana Pork
21 Producers Association?
22 A.      Yes.  Not leadership.  They might have been on
23 a -- been asked to be on a committee, but I don't know
24 specifically.  But not leadership, no.
25 Q.      Same question for the National Pork Producers

Page 185

1 Council and Pork Board?
2 A.      No, not that I am aware of.
3 Q.      Keith Berry wasn't president at one time?
4 A.      Oh, he is a board member.  He is not on the
5 swine staff so I forget about the board members.
6 Yeah, so are you asking --
7 Q.      Yes.
8 A.      I thought you meant the swine staff.
9 Q.      Leadership -- that was a bad question on my

10 part.  The board and leadership?
11 A.      Yes, yes.  Keith Berry was president of
12 National Pork Producers Council.  I'm not sure what
13 time frame, but I see him at the various forums that
14 we go to, they have a past president meeting and Keith
15 did an awesome job.
16 Q.      Anyone else?
17 A.      Now that you said that -- I don't think -- I
18 am trying to think who is all on the board now.  Yes,
19 I forgot about Keith.  That's been years back.  That's
20 all I am aware of.
21 Q.      So I asked you earlier today about how you
22 keep yourself educated on pork industry standards and
23 information that you need to do your job; do you
24 recall that line of questioning,
25 A.      Yes.
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Page 218

1 Q.      And was first called the Pork Quality
2 Assurance Program and quickly became the pork
3 industry's leading educational program; are you
4 following me?
5 A.      Yes.
6 Q.      And then there is a time line at the bottom
7 that illustrates that the current PQA Plus Program
8 integrates aspects of other industry programs, and
9 here I am reading, "providing producers with the most

10 comprehensive food safety and animal care training
11 available."
12 A.      Yes.
13 Q.      Looking down at the time line, I won't go back
14 too far in history, but you were a pork producer in
15 2001, correct?
16 A.      Yes.
17 Q.      Do you recall the TQA Program focusing on
18 proper handling and transport of pigs?
19 A.      Yes, I actually certified for that but have
20 since let it expire because I am not a trucker.
21 Q.      Okay.  And then 2002 it talks about Florida
22 voters approving a measure banning sow gestation
23 stalls that became effective in 2008.  Do you recall
24 that event?
25 A.      Yes.

Page 219

1 Q.      So then in response to that concern the
2 Checkoff or it doesn't necessarily have to be in
3 response, but the next bubble there on the time line
4 in 2003 is the Checkoff's new Swap Program focusing on
5 the care and welfare of animals.  Do you recall that
6 program?
7 A.      Yes.
8 Q.      Okay.  Then in '04 Checkoff launched its
9 Operation Main Street Program launched to help

10 producers explain modern pork production; do you
11 recall that one?
12 A.      Yes.
13 Q.      That is actually still around, right?
14 A.      Yes.
15 Q.      And then in '05 is the Take Care Program is
16 released and provides producers guidelines for
17 judicious use of antibiotics?
18 A.      Yes, that was an extension and more specific
19 as part of the PQA Plus Program gets into that
20 generally, but this took it on just a little bit
21 further.
22 Q.      And all of those, fair to say, were addressing
23 as we talked about, consumer concerns about animal
24 welfare and use of antibiotics?
25 A.      Yes.

Page 220

1 Q.      And then in 2006 it talks about a web based
2 tool was introduced to assist producers in air quality
3 control issues; do you recall that?
4 A.      Vaguely, yes.
5 Q.      I'm not sure who put it together.
6 Q.      Well, all of these are National Pork Board
7 sponsored initiatives.
8 A.      Right, but they may have asked some other
9 sources, I am not sure if they -- who -- yes, they did

10 do it.
11 Q.      You generally recall --
12 A.      Yes.
13 Q.      -- that initiative?
14 A.      Yes.
15                     (Exhibit 66 marked.)
16 Q.      I mentioned earlier that the National Pork
17 Board has a website that has all sorts of resources
18 available?
19 A.      Yes.
20 Q.      Do you recall that?
21 A.      Yes.
22 Q.      This is going back to the PQA Plus Program'S
23 mention of the web based tool that was launched in
24 2006.  That tool is available on the National Pork
25 Board's website.  If you turn to Page 3, I downloaded
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1 the page.  It is the Air Quality Web Tool; do you see
2 that?
3 A.      Okay.
4 Q.      In fact, the National Pork Board has not only
5 information about the web tool, but on the second page
6 information about the National Air Emissions
7 Monitoring Study or something you said you had some
8 knowledge about, correct?
9 A.      Yeah, they acknowledge, yes.

10 Q.      Going to the first page which is the main when
11 you first go to the website, after you click on air
12 quality, it says that, "The National Pork Board
13 through Checkoff Funds is dedicated to providing
14 information to US Pork Producers regarding odor and
15 air quality issues."  Were you aware that the National
16 Pork Board had dedicated funds to providing
17 information to US Pork Producers about odor and air
18 quality issues?
19 A.      At the time, again, they do a lot of different
20 projects so it was one, I don't know specifically that
21 I was aware of it, but yeah, looking at different
22 programs, I don't recall being specifically aware of
23 this particular funding.
24 Q.      If you turn to the Page 3 about the air
25 quality web tool we were talking about before, it
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Page 246

1                MR. BRAUN:  Objection, the question has
2 been asked and answered.  The document speaks for
3 itself.  Subject to that, you can answer the question.
4 A.      I had not obtained any of them that I am aware
5 of.
6 Q.      Is it fair to say that odors and air emissions
7 are not important to pork producers in Indiana because
8 they are not regulated?
9                MR. BRAUN:  Objection, the question

10 calls for speculation and asks this witness to speak
11 on behalf of all pork producers in Indiana.  Subject
12 to that if you know the answer, you are welcome to
13 answer.
14 A.      I mean, yeah, I am not going to speak for
15 everyone.
16 Q.      Well, for yourself, speak for yourself.
17 A.      I mean it is one of the issues that we have
18 talked about for a long time and it is in other
19 states, so it is an issue just as well as feed issues,
20 welfare issues.  We try to keep abreast of all the
21 different areas.  So it is one of the issues that we
22 discuss.
23 Q.      Sure.  But this one is not specifically
24 regulated in Indiana as you mentioned earlier, right?
25 A.      Neither are a lot of the other issues.
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1 Q.      Right.  But they are required by your
2 purchasers, the packers, right?  Those other issues?
3 A.      The PQA Plus.
4 Q.      Right.  That's required by the packers, right?
5 A.      Right.
6                MR. BRAUN:  Objection, the question has
7 been asked and answered at least three times.
8 Q.      And so if this were a bottom line issue, odors
9 and air quality issues, then it would be of importance

10 to Co-Alliance, correct?
11                MR. BRAUN:  Objection, calls for
12 speculation.  Subject to that, if you could speak for
13 Co-Alliance, you are welcome to answer the question.
14 A.      It's an issue that's out there and it is one
15 of the many and we don't know which ones are going to
16 be affecting the bottom line; it could be production,
17 it could be environmental, it could be health, a lot
18 of different areas.
19 Q.      Back when 4/9 was looking to construct the 4/9
20 facility, so this would have been in 2013, did you
21 have any communications with Cory, Clint, or Sam about
22 the issues that were arising as a result of community
23 concern?
24 A.      No.
25 Q.      You didn't know about it?
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1 A.      Not until -- no, not until later and then
2 through Dewey, it was the point person on it, and so
3 that was -- I am not aware of --
4 Q.      Before the facility was built, back when the
5 zoning issues were going on, were you aware of the
6 community opposition to the 4/9 CAFO?  And if you
7 weren't, just say no.
8 A.      Other than Dewey may have mentioned that there
9 are some, yeah, county issues with Hendricks County,

10 so that's --
11 Q.      But not specifically about the community, the
12 citizens, the neighbors?
13 A.      I had no idea who was involved, no.
14                MS. FERRARO:  That's all I have.
15                MR. BRAUN:  Do you have any questions?
16                MR. EHRIE:  No.
17                MR. BRAUN:  No questions.  Read and
18 sign.  Thank you.
19          (Proceedings adjourned at 6:02 p.m.)
20
21             AND FURTHER DEPONENT SAITH NOT
22
23                          ___________________________

                         (Signature of witness above
24                          Subject to any notations on

                         Errata Sheet)
25
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1 STATE OF INDIANA   )
                   ) Ss:

2 COUNTY OF BOONE    )
3
4      I, Heather S. Orbaugh, the undersigned Court

Reporter and Notary Public residing and maintaining
5 offices in the City of Zionsville, Boone County,

Indiana, do hereby certify:
6

     That at the time and place described above in
7 this transcript, the witness was presented before me

for administration of an oath of truthfulness which
8 oath I then administered;
9      That I then reported to the best of my ability in

machine shorthand all of the words spoken by all
10 parties in attendance during the course of the ensuing

proceedings, including objections, if any, made by all
11 counsel present;
12      That I later reduced my shorthand notes into the

foregoing typewritten transcript form, which
13 typewritten transcript is a true record to the best of

my ability of the testimony given by the witness as
14 stated above;
15      That I am not a relative or employee or attorney

or counsel of any of the parties, nor am I a relative
16 or an employee of such attorney or counsel, and that I

am not financially interested in this action.
17
18

 IN WITNESS HERETO, I have affixed my Notarial Seal
19 and subscribed my signature below this _____ day of

_________, 2016.
20
21
22
23

______________________________
24 Notary Public

County of Residence:  Boone (Seal)
25 My Commission Expires on:  April 27, 2017
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STATE OF INDIANA       )
                       ) SS:
COUNTY OF HENDRICKS    )

        IN THE HENDRICKS COUNTY SUPERIOR COURT
                  DANVILLE, INDIANA
             CAUSE NO. 32D04-1510-PL-150

MARTIN RICHARD HIMSEL, JANET L.       )
HIMSEL, ROBERT J. LANNON and SUSAN    )
M. LANNON,                            )
                                      )
              Plaintiffs,             )
                                      )
vs.                                   )
                                      )
SAMUEL T. HIMSEL, CORY M. HIMSEL,     )
CLINTON S. HIMSEL, 4/9 LIVESTOCK,     )
LLC and CO-ALLIANCE, LLP,             )
                                      )
              Defendants.             )

        The deposition upon oral examination of
CORY M. HIMSEL, a witness produced and sworn before
me, Heather S. Orbaugh, a Notary Public, in and for
the County of Boone, state of Indiana, taken on behalf
of the Plaintiffs at the offices of Harrington Law,
P.C., 105 North Washington Street, Danville, Hendricks
County, Indiana on September 6, 2016 pursuant to the
Applicable Rules of Procedure.

               ALLIANCE COURT REPORTING
                    P.O. BOX 78261
             INDIANAPOLIS, IN  46278-0261
                    (317) 875-3914
                   1 (877) 867-8600
            www.alliancecourtreporting.com
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1                 A P P E A R A N C E S
2
3 FOR ALL PLAINTIFFS:
4 KIM E. FERRARO

HOOSIER ENVIRONMENTAL COUNSEL
5 407 EAST LINCOLNWAY

SUITE A
6 VALPARAISO, IN  46383

(219) 464-0104  (PHONE)
7 kferraro@hecweb.org
8
9 FOR ALL DEFENDANTS:

10 CHRISTOPHER J. BRAUN
PLEWS SHADLEY RACHER & BRAUN, LLP

11 1346 NORTH DELAWARE STREET
INDIANAPOLIS, IN  46202

12 (317) 637-0711  (PHONE)
cbraun@psrb.com

13
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FOR THE DEFENDANT SAMUEL T. HIMSEL, Personally:
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BRANDON W. EHRIE
16 LEWIS WAGNER, LLP

501 INDIANA AVENUE
17 SUITE 200

INDIANAPOLIS, IN  46202
18 (317) 237-0500  (PHONE)

behrie@lewiswagner.com
19
20
21
22 ALSO PRESENT:  CLINTON S. HIMSEL (until 12:25 p.m.)
23
24
25
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Page 18

1 Q.      As well as Sam Himsel on behalf of 4/9
2 Livestock LLC, correct?
3 A.      Yes.
4 Q.      And your brother Clint Himsel on behalf of 4/9
5 Livestock LLC?
6 A.      Yes.
7 Q.      What exactly does Dewey Bucher, what is his
8 involvement at 4/9?
9 A.      He doesn't have any at 4/9.

10 Q.      He doesn't ever come to the site or inspect
11 the premises or is never -- I'm sorry, let me rephrase
12 that.  He is never at the site?
13 A.      He has been to the site maybe one or two times
14 since we built.
15 Q.      Do you have any understanding of why he is the
16 signatory to the Co-Alliance?
17 A.      Well, I know he is -- I know Dewey is in
18 charge of that division of Co-Alliance as far as
19 the -- I think the feed mill and the Northwind Pork.
20 Q.      So he signed the contract but basically in his
21 position as a director of certain sections within
22 Co-Alliance that deal with raising hogs?
23 A.      Yes.
24 Q.      Not because he has any specific involvement at
25 4/9?
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1 A.      Correct, no.
2 Q.      Whose idea was it to enter into the hog
3 production contract?
4 A.      4/9 Livestock's.
5 Q.      Well, 4/9 Livestock as you know is an LLC, it
6 is not a person, so what person working on behalf of
7 4/9 Livestock decided to enter into the Hog Production
8 Contract?
9 A.      It would have been all three of us; myself

10 Clint, and Sam.
11 Q.      Anyone else?
12 A.      No.
13 Q.      Who initiated the conversation with
14 Co-Alliance about entering into the Hog Production
15 Contract?
16 A.      I did.
17 Q.      You initiated the conversation?
18 A.      Yes.
19 Q.      Who did you speak with at Co-Alliance?
20 A.      First, I think my first call was with Kevin
21 Still.
22 Q.      Was that in person?
23 A.      No, I just called him on the phone.
24 Q.      And you called him?
25 A.      Correct.

Page 20

1 Q.      What date was that initial conversation
2 approximately?
3 A.      I don't recall that.
4                          (Exhibit 2 marked.)
5 Q.      I am showing you what's marked as Exhibit 2,
6 can you identify this document for me?
7 A.      Yes.
8 Q.      What is it?
9 A.      Our Individual Responses.

10 Q.      And --
11 A.      And Objections to Plaintiff's Amended First
12 Set of --
13 Q.      We will just do this once, you signed this
14 document turning to Page 38?
15 A.      Page 38?  Yes.
16 Q.      And your signature verified under penalty of
17 perjury that the statements made in the document are
18 true?
19 A.      Correct.
20 Q.      Turning your attention to Answer 7 --
21 A.      Is that on Page 7?
22 Q.      I am sorry, it is Interrogatory 7.
23                MR. BRAUN:  Page 13.
24                MS. FERRARO:  Page 13.
25 Q.      7-A asks the date of the initial communication
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1 between Co-Alliance and one or more of the individual
2 Himsel defendants; do you see that?
3 A.      Yes.
4 Q.      And on the next page you answer approximately
5 November 2012.
6 A.      Okay.
7 Q.      Does that refresh your recollection as to when
8 the initial conversation took place between you and
9 Kevin?

10 A.      Yes.  I just didn't recall the exact date, but
11 yeah, that makes sense.
12 Q.      That's okay.  And you said only -- during the
13 initial conversation it was just you and Kevin Still?
14 A.      Yeah, it was a very -- I just called Kevin to
15 see what -- we were already in the -- that's not we,
16 Himsel Brothers were already in a hog finishing
17 contract with Co-Alliance at that time and we were
18 looking for ways to expand and I just -- I was calling
19 Kevin to see what his thoughts were on that.
20 Q.      Was the number of hogs that you would have at
21 a potential new hog operation discussed?
22 A.      I don't recall talking -- I don't recall
23 talking numbers, no.
24 Q.      All right.
25                MR. BRAUN:  You are talking about in the
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Page 22

1 initial conversation?
2                MS. FERRARO:  Yes.
3 A.      No, that was more so if we wanted to build
4 more barns with Co-Alliance to fill them.
5 Q.      Are you finished with your answer?
6 A.      Yes.
7 Q.      Was the type of operation discussed, what type
8 of operation you would build?
9 A.      No.

10 Q.      Was the location of the new hog farm
11 discussed?
12 A.      No.
13 Q.      What did Kevin Still say in response to your
14 general request for his thoughts?
15 A.      He was for it and he would talk with his
16 people, with Dewey Bucher, and that was basically how
17 the conversation went.
18 Q.      Okay.  Just to be clear, your initial
19 conversation was about expanding hog operations for
20 Himsel Brothers, correct?
21 A.      No.
22 Q.      4/9 had not been created yet, correct?
23 A.      It was basically just a general question, if
24 we wanted to expand, could we.
25 Q.      Who would "we" be?
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1 A.      Myself and my brother Clint, basically I think
2 that's what -- very just kind of an off-the-cuff like
3 just called him up just to see if that was a
4 possibility.
5 Q.      So at the time of the initial conversation,
6 you called on behalf of yourself and your brother
7 Clint about entering into a hog production contract
8 with Co-Alliance?
9 A.      We didn't talk about any contract or anything

10 like that, it was just a general question if we wanted
11 to -- if I wanted to or we wanted to build a hog
12 building, would Co-Alliance fill it with pigs, that
13 was it right there.
14 Q.      So at that point, though, it was not on behalf
15 of Himsel Brothers, it was on behalf of you and your
16 brother?
17 A.      Yeah.
18 Q.      So going on past that, what was the next stage
19 in that process of conversation with Co-Alliance?
20 A.      With Co-Alliance?
21 Q.      Yes.
22 A.      Our next step was we formed our LLC in
23 January, between November and January not much was
24 done that I recall.
25 Q.      Was the initial plan for the Hog Production
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1 Contract to be with Midland Co-op?
2 A.      Midland Co-op is -- Co-Alliance has gotten
3 Midland, we still call the local Co-Alliance branch in
4 town where we buy fertilizer and seed and whatnot
5 Midland because that's what it was -- that's what it
6 was to us.  And then it has formed into Co-Alliance so
7 I'm not sure why it would have been called Midland
8 Co-op, but sometimes we refer to Co-Alliance as
9 Midland because that's what they were called before

10 the merger, before they formed Co-Alliance.
11 Q.      Okay.
12                          (Exhibit 3 marked.)
13 Q.      Showing you what's been marked as Exhibit 3,
14 can you identify this document?
15 A.      Yes.
16 Q.      Please do.
17 A.      It is the Letter of Intent that Ben Comer
18 wrote.
19 Q.      If you look to the third paragraph it says,
20 "The Himsel family will be feeding pigs owned by
21 Midland Co-Alliance LLP of Danville."  Do you see
22 that?
23 A.      Right, yeah.
24 Q.      Does that change your answer that the initial
25 plan wouldn't have been with Midland Co-Alliance?

Page 25

1 A.      It wouldn't have been.  If we called it
2 Midland Co-Alliance to Ben, might have, because we
3 referred to it as that, but Co-Alliance is -- I mean
4 it is the same -- that's the same thing to me, Midland
5 Co-Alliance or just Co-Alliance.  It is the same group
6 of people.
7 Q.      Okay.  So Midland is Co-Alliance essentially?
8 A.      Correct.  It is a -- when they -- as they
9 bought local co-ops, which started at Midland, Midland

10 would have been one and I think maybe had one in
11 Lebanon, I can't remember what they called -- what
12 their co-op was called, but they all come together for
13 Co-Alliance, so it is the same.
14 Q.      Okay.  If you look to the second paragraph you
15 will see that the petitioner currently has four hog
16 barns located on three different sites in Center
17 Township, Hendricks County; do you see where I am
18 reading there?
19 A.      Yes.
20 Q.      And it says the existing facilities have been
21 in operation for many years, is that referring to the
22 Himsel Brothers' facilities?
23 A.      Correct.
24 Q.      And then to the third paragraph that I
25 referred to before, the Himsel family will be feeding
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Page 46

1 Q.      And they appear to be signed, there is three
2 of them, they appeared to be signed on December 17,
3 2012; is that correct?
4 A.      Yes.
5 Q.      And these are land use agreements between 4/9
6 Livestock, the first one is with Clint Himsel, the
7 second one is with Cory Himsel, and the third one is
8 with Sam Himsel, correct?
9 A.      Correct.

10 Q.      Does this indicate to you that the decision
11 when to create the 4/9 Livestock facility occurred
12 some time before December 17, 2012?
13 A.      Yes.  It looks that way.
14 Q.      Do you happen to recall when that decision was
15 made?
16 A.      Decision to?
17 Q.      To create the 4/9 Livestock, LLC?
18 A.      I don't have an exact date on -- I could tell
19 you probably between the end of November to the
20 beginning of December, somewhere in between that time
21 frame.
22 Q.      It's correct that 4/9 Livestock, LLC, had not
23 been created yet at the time these Manure Land Use
24 Agreements were entered into, correct?
25 A.      Correct.

Page 47

1 Q.      4/9 Livestock, LLC, was actually created on
2 January 16, 2013, correct?
3 A.      Correct.
4                MR. BRAUN:  Mind if we take a quick
5 break?
6                MS. FERRARO:  Sure.
7                          (Short recess.)
8                MR. BRAUN:  You asked questions of Cory
9 about 7 and existing facilities in the subject parcel,

10 and rather than get that corrected on the errata
11 sheet, we want to go ahead and raise it now, go ahead
12 and correct the record on that, if you would, so that
13 Kim can ask him questions if she wants.
14                MS. FERRARO:  I would just object to the
15 fact that you will get to cross-examine and clarify
16 when you have that opportunity.
17                MR. BRAUN:  Well, the answer -- you want
18 a correct answer, don't you?
19                MS. FERRARO:  I do want a correct answer
20 but we have an agreement that if I ask a question and
21 he answers it, he supposedly understood my question.
22 So if you feel that he is not testifying accurately,
23 you can correct that on your cross-examination.
24                MR. BRAUN:  Okay.
25             DIRECT EXAMINATION, Continued
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1 BY MS. FERRARO:
2 Q.      What is the significance of the name 4/9
3 Livestock?
4 A.      I mean how did we come up with that name?
5 Q.      Yes.
6 A.      The 4 is for April, which is my birth date
7 month, and 9 is September which is his birth date
8 month.  That's how we came up with it.
9 Q.      I was just curious.  It has absolutely nothing

10 to do with anything.  The Himsel family has several
11 other LLCs, don't they?
12 A.      Different entities?
13 Q.      Yes.
14 A.      Yes.
15 Q.      Do you know the names of some of those other
16 entities?
17 A.      There is Himsel Brothers, there is Lee and
18 Doris Himsel, which I believe that's a corporation.
19 Those are the only two I know of.
20                          (Exhibit 9 marked.)
21 Q.      That's Exhibit 9.  This is a search result
22 from the Indiana Secretary of State website that I did
23 looking for various LLCs for Himsel Brothers.
24 A.      Okay.
25 Q.      And I note on here Himsel's First Quality
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1 Pork, which is at 4230 North County Road 200 West in
2 Danville; is that your father's address?
3 A.      Yeah, that's my dad's address now, yes.
4 Himsel's First Quality Pork and Himsels.com are no
5 longer in business.
6 Q.      Himsel's First Quality Pork and Himsels.com
7 state that they are still active, that's not correct?
8 A.      Maybe the state has it as active but there is
9 nothing going on with that.

10 Q.      And then down below I see Lee and Doris Himsel
11 Farms?
12 A.      Corporation?
13 Q.      Also at 4230 North 200 West, Danville; do you
14 see that?
15 A.      Yes.
16 Q.      Would that be another one of the entities?
17 A.      That one's right, that's an entity, my
18 grandparents' entity or corporation they had with
19 their kids.
20 Q.      There isn't actually an entity called Himsel
21 Brothers Farm, is there?
22 A.      It's always been called Himsel Brothers to me,
23 Himsel Brothers Grain and Livestock and Himsel
24 Brothers now.  Maybe it is just a partnership.
25 Q.      Okay.  But these LLCs --
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Page 58

1 A.      No.
2 Q.      Can you point me to any provision in the 4/9
3 operating agreement that would allow you to cause harm
4 to people or property without personal consequences as
5 long as you are acting as an agent of 4/9?
6                MR. BRAUN:  Same objection.  Again,
7 there is lack of foundation, there has been no
8 evidence provided that there has been any act or
9 violation by 4/9 Livestock or an individual in this

10 case.  The document speaks for itself and subject to
11 interpretation, this witness is not a lawyer, did not
12 draft the document, and subject to that, if you can
13 answer the question, you are welcome to.
14 A.      No.
15 Q.      Going to Page 17 under Section 5.4, Duties of
16 the Parties, it states that, "A member shall not be
17 liable, responsible, or accountable and damages
18 otherwise to the company or to any other member for
19 any action taken or any failure to act on behalf of
20 the company within the scope of the authority
21 conferred upon the member by this agreement or by law
22 except for fraud, bad faith, or gross negligence."  Do
23 you see that?
24 A.      Yes.
25 Q.      This provision doesn't state that a member,
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1 and by member it would presumably be the signatories
2 to the document, correct; you, your father, and Clint?
3 A.      Correct.
4 Q.      This provision doesn't state that a member
5 shall not be liable to third parties for any such
6 action taken on behalf of the company that may cause
7 harm to the third parties, does it?
8                MR. BRAUN:  Again, objection, lack of
9 foundation, improper hypothetical, witness is not an

10 attorney.  This document speaks for itself and the
11 scope of the language in the agreement speaks for
12 itself.  This witness is not qualified to testify as
13 to the scope of Paragraph 5.4, Duties of the Parties,
14 or any other provision within this agreement.  Subject
15 to that, if you know, you are welcome to answer the
16 question.
17 A.      I don't know.
18 Q.      Well, you signed this document in which you
19 agree to be legally bound to the terms, and you stated
20 that you read it and generally understood its terms,
21 correct?
22 A.      Correct.
23 Q.      And I am just asking you to read Paragraph 5.4
24 and agree or disagree whether or not that provision
25 states that a member shall not be liable to third

Page 60

1 parties for any such action taken or not taken on
2 behalf of 4/9 Livestock that causes harm to those
3 third parties; does it say that?
4                MR. BRAUN:  Again, I will object, the
5 document speaks for itself.  The language in here as
6 drafted has legal implications, the scope of the
7 authority provided in here, what constitutes fraud,
8 what constitutes negligence, are all questions to be
9 answered not by this witness but by the fact finder or

10 by the court in this case, and to ask the witness what
11 the document does not include in here is equally lack
12 of foundation.  So subject to that, if you know, you
13 are welcome to answer the question.
14 A.      I'm not sure.
15 Q.      You are not sure that it states or doesn't
16 state what it states; is that what you are saying?
17 A.      Correct.
18 Q.      Going to Section 5.51, that provision states
19 that a member shall not be liable, responsible, or
20 accountable in damages or otherwise to any other
21 member or company for any act performed by the member
22 with respect to company matters except for willful or
23 reckless misconduct; do you see that?
24 A.      Uh-huh.
25 Q.      And, again, to your understanding and your
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1 reading, not as a lawyer, as a layperson, does this
2 provision state that a member shall not be liable to
3 third parties for any such act performed with respect
4 to company matters that causes harm to the third
5 parties?
6                MR. BRAUN:  Same objection, lack of
7 foundation, it is a legal document drafted by someone
8 other than this witness who is not a lawyer.  This is
9 subject to interpretation by the court as to what each

10 of the words in here mean, it has legal connotations
11 this witness is not qualified to issue an opinion or
12 to testify about.  Subject to that, you are welcome to
13 answer the question.
14 A.      I would say that I'm not liable, yes.
15 Q.      That wasn't my question, but I understand this
16 is getting --
17 A.      It is --
18 Q.      I understand.  Let's try it again.  So as you
19 read the provision, the plain language of the
20 provision that you signed and agreed to be legally
21 bound to, to your understanding and in reading that
22 provision, it does not state that a member shall not
23 be liable to third parties for any such act performed
24 with respect to company matters that causes harm to
25 the third parties.  It only says that the member shall
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1 Brothers had been using, correct?
2 A.      Periodically over time we hauled -- try to get
3 around to all of them over so many years.
4 Q.      So what is -- and I guess what I am trying to
5 understand is what is it that was unique about where
6 the site for the CAFO is compared to any of the other
7 properties given that the manure application sites
8 have not changed?
9 A.      All these can be reached through the drag

10 line.
11 Q.      And they couldn't at any of the other
12 properties?
13 A.      No, not that I am aware of.
14 Q.      Without going through each of them, would it
15 be fair to say that the siting factors that are listed
16 in your interrogatory answers were considered either
17 because IDEM required it or the county required it
18 with respect to the rezoning of property?
19 A.      Yes, we followed all the guidelines that we
20 had to.
21 Q.      And so those factors really didn't go into
22 your decision about where to locate it, it came in to
23 just ensuring that that site that you selected
24 conformed to regulatory and zoning requirements?
25 A.      No, we took -- these would have been used,
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1 too, yeah.
2 Q.      To make sure that they complied with IDEM and
3 zoning requirements?
4 A.      Yes.
5 Q.      Not because of any concern that odors or air
6 emissions might potentially impact neighbors?
7 A.      Yeah, I am not aware of that, no.
8 Q.      The time that you, your brother, and your
9 father decided to construct the CAFO and select that

10 particular site, were you aware of what IDEM required?
11 A.      As far as?
12 Q.      What you needed to do in order to construct
13 the CAFO that you wanted to construct?
14 A.      That's where we hired Dan Kinker of JBS United
15 to help us through that process.
16 Q.      Okay.  And that, again, was after you had
17 already decided that that was where you were going to
18 construct the CAFO?
19 A.      No, he was -- no, I would say no.  I think we
20 talked with him before, before a firm decision on
21 where we were putting that barn at.
22 Q.      So then these were your considerations, the
23 factors that you list, not Dan Kinker's and not the
24 consultant's factors?
25                MR. BRAUN:  Objection, misstates his
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1 testimony, but subject to that you can answer the
2 question.
3 A.      I know we hired JBS United to help us through
4 the phase, building phase so we did everything the
5 right way.
6 Q.      And you basically said, okay, Mr. Kinker,
7 Mr. Consultant, this is the property we would like to
8 construct our CAFO on, please help us make sure that
9 it complies with zoning requirements and IDEM

10 requirements?
11 A.      Correct.
12 Q.      So you had decided -- I am just trying to get
13 a firm answer that you had decided on the location
14 before you brought in the consultants? Now, if they
15 had told you it doesn't comply, you might have changed
16 your mind, I understand that, but the site had been
17 selected and then you hired the consultants?
18                MR. BRAUN:  And I will object, that
19 misstates the testimony including the response in
20 Interrogatory Number 13 where it says 4/9 Livestock
21 consulted with and relied upon various persons and
22 entities in making the decision to site and build 4/9
23 CAFO in this location as stated in the answer to the
24 Interrogatory Number 12.  Beyond that, if you have
25 additional information you are welcome to testify.
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1 A.      I have no additional information.
2 Q.      Well, I guess I am just confused because I am
3 trying to understand who it is that I would talk to to
4 understand whether it is you or the consultants about
5 how these factors were derived, and you earlier told
6 me that your father and you and your brother decided
7 on this location and brought in consultants to make
8 sure that you met regulatory requirements and zoning
9 requirements.

10                MR. BRAUN:  I will object, misstates his
11 testimony.  He said they were considering this
12 location and brought in the consultants to assist them
13 in making a decision where to site the CAFO.  Subject
14 to that, you may answer the question.
15 A.      That's correct, what he said, yeah.
16 Q.      What other parcels were considered then?
17 A.      There weren't any.
18 Q.      Well, if there weren't any other parcels
19 considered, how did these factors in any way influence
20 the decision about where to locate the CAFO?
21 A.      Again, we brought in -- we hired JBS United to
22 help us through this process.
23 Q.      After the decision where to locate the CAFO
24 had already been made, correct?
25                MR. BRAUN:  Objection, the question has
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1 been asked and answered and what the witness has
2 testified to twice now is that they were considering
3 this location, they brought in the experts that are
4 reflected in their answers in Interrogatory Number 12
5 to assist them in making a decision as to the siting
6 of this, and as you questioned as to the requirements
7 of IDEM and the county.  Subject to that, if you have
8 anything else to add to that beyond that, you are
9 welcome to answer.

10 A.      I don't have any more to add.
11 Q.      But no other parcel was ever considered,
12 correct?
13 A.       Correct.
14                          (Exhibit 16 marked.)
15 Q.      I am showing you Exhibit 16, do you recognize
16 this letter?
17 A.      Yes.
18 Q.      Can you identify it for the record?
19 A.      It is the letter that Kevin Still wrote in
20 support of our request for zoning change.
21 Q.      And it is dated February 5, 2013?
22 A.      Correct.
23 Q.      You note in the letter Kevin Still identifies
24 the property where the CAFO is located; do you see
25 that?
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1 A.      Yes.
2 Q.      Is it fair to say that the site was selected
3 some time before this letter was written on February
4 5, 2013?
5 A.      Yes.
6 Q.      Do you know who provided Kevin Still with
7 information about site selection for purposes of this
8 letter?
9 A.      I guess Ben Comer.

10 Q.      And you or your brother or your father would
11 have provided that information to Mr. Comer?
12 A.      Yes.
13 Q.      Kevin Still is the president and CEO of
14 Co-Alliance, correct?
15 A.      The CEO, yes.
16 Q.      How long have you known Mr. Still?
17 A.      Since I was a kid.
18 Q.      I note that the letter states that,
19 "Co-Alliance will be the owner of the livestock and
20 Sam Himsel will have the care, custody, and control of
21 the hogs and will act as Co-Alliance's contract
22 grower."  Do you see that?
23 A.      Uh-huh, yes.
24 Q.      Fair to say that the terms of the hog
25 production contract had been generally agreed to prior
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1 to the writing of this letter?
2 A.      We had no formal contract at that time.
3 Q.      Right, the general terms had been agreed to,
4 though, correct?
5 A.      I can't speculate that any terms were agreed
6 to, I don't remember at that time what we had agreed
7 on.
8 Q.      Would you allow Kevin Still to state in a
9 letter that Co-Alliance would have a particular --

10 would own the hogs and Sam Himsel would raise them or
11 feed them?  Is that something that he would be able to
12 represent without your understanding and permission?
13 A.      No, no.
14 Q.      So back to my question, generally it was
15 understood what the terms of the contract would be, I
16 understand it hadn't been formally entered into yet?
17 A.      Yeah.
18 Q.      And would it also be fair to say given the
19 date of this letter of February 5, 2013, is prior to
20 the rezoning hearing, correct?
21 A.      Yeah, because this letter was in favor or
22 support of it.
23 Q.      Was it also submitted and written prior to
24 4/9's application to IDEM?
25 A.      I think so.
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1 Q.      Would it be fair to say then that the general
2 terms of the 4/9 contract had been decided prior to
3 the rezoning and the IDEM permitting process?
4                MR. BRAUN:  I will object, the question
5 has been asked and answered.  The general concept,
6 yes, in terms of the terms of the contract as per
7 Exhibit 1, those weren't agreed upon and signed until
8 much later in the year.  Subject to that, you can
9 answer the question.

10 A.      Yes, we had a general idea on how it worked,
11 but there was no formal contract.
12 Q.      And the letter doesn't name 4/9 Livestock as
13 the entity that would be acting as Co-Alliance's
14 contract grower, correct?
15 A.      It does not state that, and probably should.
16 I think a lot of times in this early-on stage of our
17 LLC my dad's last -- his name, our last name, Himsel
18 family, Sam Himsel, Clint Himsel, was used as a
19 recognition, so people could recognize who 4/9
20 Livestock was and the quality of work that we do.
21 Yes.
22 Q.      The name Sam Himsel but not Cory or Clint
23 Himsel?
24 A.      Yeah, I think I am named down a paragraph.
25 Q.      Is it also fair to say that as of February 5,
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1 Q.      Okay.  But you didn't?
2 A.      No, I relied on somebody else.
3 Q.      Do you see under Factors Impacting the Zone of
4 Influence of a Swine Site it says, "There is no one
5 right answer to the question how far will odors
6 travel, but understanding the factors which influence
7 odor transmission helps to minimize impacts on
8 neighbors.  Factors include," and the first one is
9 wind direction.  "The predominant direction of the

10 wind is an important factor in examining the potential
11 impact on neighbors."  Do you see that?
12 A.      Yes.
13 Q.      And you testified earlier that wind direction
14 was not something that you considered or your father
15 or your brother considered in siting the CAFO,
16 correct?
17 A.      Like I said, I considered the experts we used
18 and their advice.
19                          (Exhibit 24 marked.)
20 Q.      If you go down onto Exhibit 23, the Pork
21 Checkoff brochure, wind direction, it shows a picture
22 of what's called a wind rose and it describes the
23 graph -- here, Figure 1 shows an example from Des
24 Moines, Iowa, for July.  The graph shows that, "Wind
25 originates from the south approximately 13 percent of
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1 the time followed by south-southeast 11 percent.  This
2 means that for Des Moines locating a swine unit
3 directly south of neighbors would not be wise.
4 Consult wind data for the general area before
5 selecting a site."  Do you see that?
6 A.      Yes.
7 Q.      Showing you Exhibit 24, it is a wind rose for
8 Indianapolis, which is half an hour from Danville; is
9 that right?

10 A.      Roughly, yeah.
11 Q.      And it shows that wind direction is
12 predominantly south 20 percent of the time and
13 southwest predominantly 12 percent of the time.
14 Living in the area all your life, would you agree that
15 prevailing winds are south, southwest?
16                MR. BRAUN:  I will object to the extent
17 lack of foundation as well as the relevance to the
18 reference to Exhibit 23 and the wind conditions and
19 directions in Des Moines, Iowa, as it relates to this
20 case, and also this witness is not an expert in wind
21 direction and he has testified previously he has
22 relied upon experts to work through these issues.
23 Subject to that, you are welcome to answer the
24 question.
25 Q.      My question is given that you have lived in
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1 the area all your life, would you disagree with this
2 wind rose that prevailing winds are mostly from the
3 south, southwest direction?
4                MR. BRAUN:  Again, I will object.  This
5 is a snapshot of one day in the month of December of
6 2012, it is out of context, and to ask this witness
7 what the wind direction has been for the past 39 years
8 of his life based on a one-day snapshot or a 30-day
9 snapshot is improper and lacks foundation.  Subject to

10 that, you can answer the question.
11 A.      I couldn't say.  I don't know.
12 Q.      As a farmer, wind direction and weather
13 patterns are not important to your business?
14 A.      Rain is important to the business.  Wind
15 isn't.
16 Q.      Paying attention to the wind is not -- just
17 generally living in the area you don't have any
18 idea --
19 A.      I can't say for sure.  The wind, it could vary
20 from hour to hour.
21 Q.      Any reason to disagree with a study that says
22 that wind direction is south/southwest in your area?
23                MR. BRAUN:  Again, same objection.  It
24 is a purported diagram for a one-month period in 2012,
25 the year before the 4/9 Livestock barns were built.
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1 Subject to that, you can answer the question.
2 A.      I really don't know.
3 Q.      Well, I will ask you to assume for my next
4 question that prevailing winds in your area are from
5 the south/southwest.  Okay?  I am asking you to assume
6 it, you don't have to agree with it.  Are the
7 plaintiffs in this case, Bob and Susan Lannon, as well
8 as Richard and Janet Himsel, their properties are to
9 the north of the 4/9 CAFO, aren't they?

10 A.      North?
11 Q.      North of the 4/9 CAFO?
12 A.      Yes.
13 Q.      So assuming that winds are from the south and
14 southwest, any odors and air emissions that would be
15 coming off the 4/9 CAFO would be blowing in their
16 direction; isn't that correct?
17 A.      I really don't know.  I am not on their
18 property so I wouldn't be able to tell you.
19 Q.      That wasn't my question.  Assuming that winds
20 are from the south/southwest, if there are odors and
21 air emissions from the 4/9 CAFO, they would be blown
22 on the Lannon's and the Himsel's property, correct?
23                MR. BRAUN:  I will object, again, to the
24 extent that the majority of the time the winds are
25 blowing directions other than south/southwest.
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1 is through the 4-H fair.
2 Q.      Okay.  Suffice it to say given that Purdue is
3 here in Indiana and there is an extension office near
4 you, if you wanted information from the Purdue
5 Extension, you would have access to it, correct?
6 A.      Correct.
7 Q.      Did you consult any Purdue Extension
8 publications at the time you and your father and
9 brother were considering constructing the CAFO?

10 A.      No.  We hired the experts to -- I don't know
11 if they contacted them or not.
12                          (Exhibit 27 marked.)
13 Q.      This is Exhibit 27, which you will see at the
14 bottom is a download from the Purdue Extension
15 website.  Turning to the last page you will see that
16 it was published in January of 1999.  Just going to
17 the very first paragraph it says, "Odors emitted
18 mainly from manure but also from decaying feed and
19 carcasses are a major concern of the pork industry.
20 Larger swine facilities and increased public concern
21 over agricultural odors have resulted in a number of
22 well-published conflicts in recent years.  Purdue and
23 other universities are addressing these problems
24 through research and educational programs."
25         I am assuming given your prior testimony that
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1 you haven't heard about any of the research or
2 educational programs at Purdue on this issue, correct?
3 A.      No, I haven't.
4 Q.      And you didn't realize or hadn't heard that
5 odor emitted mainly from manure is a major concern for
6 the pork industry and it wasn't something that you had
7 heard either, correct?
8 A.      Correct.
9 Q.      It goes on to say, "This publication describes

10 all known methods and practices that may reduce odor
11 nuisance from swine production units there categorized
12 as feasible methods or methods under research and
13 development.  The feasible methods are those which
14 have been shown to be both economically and
15 technically feasible for some farms.  Methods under
16 research and development are currently generally not
17 feasible for pork production either economically or
18 technically or both."
19         It goes on to say, "When deciding which
20 individual measures to use to reduce odors from swine
21 facilities, producers should take care that measures
22 they carry out in one part of the operation does not
23 increase odor production from the overall operation."
24 See where I am reading there?
25 A.      Yes.
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1 Q.      And the very first feasible method, one that
2 Purdue states is economically feasible is site
3 selection.  It says, "In selecting a site, consider
4 distance to nearby homes and public facilities based
5 on number and weight of pigs, odor abatement practices
6 used, facility design and management, prevailing wind
7 direction, topography, and land use."  Do you see
8 that?
9 A.      Yes.

10 Q.      And one more sentence, it says, "You can use
11 an odor setback guideline under development at Purdue
12 to calculate appropriate setbacks."  Again, based on
13 your prior testimony, these considerations were not
14 considered by you or your consultants in deciding
15 where to locate the 4/9 CAFO, correct?
16                MR. BRAUN:  I will object, that
17 misstates the testimony of the witness previously and
18 also I will object to this document, he has never seen
19 this document before today, it was not produced in
20 discovery, the document speaks for itself.  It seems
21 to me the authors of the document might be in a better
22 position to issue any opinions or interpretations of
23 this document.  Subject to that, you may answer the
24 question.
25 A.      I would say our experts -- we did use -- the
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1 experts we hired to help manage this, the building
2 process, would have used these factors for the
3 facility design.  Having the hogs gathered inside and
4 controlling them indoors and not spread out over 20 or
5 30 acres would be a practice that we would be using.
6 Other than that, we left it up to the experts that
7 guided us through this process.
8         As far as setbacks, we met every county and
9 IDEM setback that we needed to do.  Other than that, I

10 don't know anymore.
11 Q.      But you didn't consider prevailing wind
12 direction?
13 A.      I don't know that the experts that we hired
14 didn't.
15 Q.      Everything about -- even though you selected
16 the site initially and no other site was selected, it
17 is your testimony that your experts considered all
18 these factors in selecting a site?
19                MR. BRAUN:  Objection, it misstates his
20 testimony earlier.  He said they were considering this
21 site when they hired experts to come in to help with
22 the site selection.  Subject to that, you may answer
23 the question.
24 A.      Correct.  We had a site that we knew about,
25 had them come in, look at that site before a permanent
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1 officials about ammonia and hydrogen sulfide emissions
2 from their operations if they emit 100 pounds or more
3 of these substances in any 24-hour period."
4         First question, the 4/9 CAFO has 8,000 hogs,
5 correct, at any one time?
6 A.      Correct.
7 Q.      Okay.  Then going down a little bit further
8 where it says Final Rule Requires Limited Recording,
9 that heading, and it says, "Last month the USEPA

10 published a final rule agreeing with the National Pork
11 Producers Council that air emissions from concentrated
12 animal feeding operations did not need to be reported
13 under the CERCLA law; however, EPA did require that
14 large CAFOs, swine facilities of 2500 or more animals
15 of 55 pounds or 10,000 head or more animals of less
16 than 55 pounds must notify state and local emergency
17 response officials about ammonia and hydrogen sulfide
18 emissions from their operations under the EPCRA law."
19 Assuming this fact sheet is accurate, the 4/9 facility
20 has more than 2500 more animals of 55 pounds or more,
21 correct?
22 A.      Correct.
23 Q.      So assuming this fact sheet is correct, you
24 potentially, 4/9 has reporting requirements under the
25 EPCRA law according to this fact sheet?
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1 A.      Yes, I would rely on my JBS United expert to
2 handle this.
3 Q.      And he has not mentioned anything to you about
4 this?
5 A.      We haven't talked about it, no.
6 Q.      And fair to say you haven't done any reporting
7 of ammonia emissions to state or local emergency
8 response committees, correct, on behalf of 4/9?
9 A.      Right.

10 Q.      I am going to go back to an exhibit we were
11 looking at before, Exhibit 16, the Co-Alliance support
12 letter, if you could pull that out again.  Are you
13 ready?
14 A.      I have got it in front of me.
15 Q.      All right.  Great.  The letter states that
16 Co-Alliance will assist Sam Himsel with potential
17 future environmental issues; do you see where it says
18 that?
19 A.      Yes.
20 Q.      What is your understanding of the
21 environmental issues that Co-Alliance would be helping
22 Sam Himsel with?
23 A.      I'm not sure on that.  I do know what
24 Co-Alliance helps with as far as other farmers, a
25 fertilizer spill or grain bin suffocation, that type
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1 of -- safety and risk department, they kind of
2 specialize in that.  This potential future
3 environmental issue, it could be some similar --
4 something similar to fertilizer and manure spill would
5 be what I would consider they were talking about.
6 Q.      Did their safety and risk department help
7 you -- help 4/9 with any of the zoning or permitting
8 requirements for the 4/9 CAFO?
9 A.      No, we didn't hire them to help with any of

10 that.
11 Q.      They didn't lead you to any of your
12 consultants or --
13 A.      No.
14 Q.      The letter also states that Cory Himsel is the
15 nearest neighbor and next nearest neighbor is
16 approximately one-half mile away from the proposed
17 58-acre site; do you see that?
18 A.      Yes.
19 Q.      The statement that other than you the nearest
20 neighbor or other than you the nearest neighbor is
21 one-half mile away is not accurate, is it?
22 A.      I honestly don't know what the number is
23 without you telling me.  Off the top of my head, I
24 don't know.  Without a Google map in front of me, I
25 don't know.
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1 Q.      Well, assuming that I did Google it, Richard
2 and Janet Himsel are approximately 1,600 feet away,
3 John and Debbie Conter are 1,700 feet away, Earnest
4 and Mary Combs are 2,000 feet away; that's all within
5 a half mile?
6 A.      Okay.
7 Q.      So that statement is not accurate, correct?
8                MR. BRAUN:  I will object, the document
9 speaks for itself.  It also says approximately

10 one-half mile away.  It is an estimation.  Subject to
11 that, you can answer the question.
12 A.      I am not going to speculate on what Kevin was
13 saying, but it is approximately.
14                          (Exhibit 29 marked.)
15 Q.      I am showing you Exhibit 29, which is the
16 Affidavit of Notice of Public Hearing of the Hendricks
17 County Planning Commission signed by your attorney Ben
18 Comer and dated February 8, 2013, a document produced
19 by 4/9.  You have seen this document before?
20 A.      Yes.
21 Q.      This was submitted as part of the rezoning
22 application?
23 A.      Correct.
24 Q.      Given that the date of this is February 8,
25 2013, can we assume the application was submitted some
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1 time before that date?
2 A.      I would say so.
3 Q.      And the affidavit states that it is the
4 rezoning application of Samuel T. Himsel; do you see
5 that?
6 A.      Uh-huh.
7 Q.      It doesn't say rezoning application of 4/9?
8 A.      Sam owned the property at the time, yes.
9 Q.      The affidavit states that, "Utility companies,

10 local fire departments, schools, and incorporated
11 towns within 2 miles of the property were notified of
12 the March 12, 2013, public hearing."  Do you see that?
13 A.      Yes.
14 Q.      Okay.  And it says that these utilities,
15 schools, and towns within two miles received notice
16 because they were considered affected by the rezoning
17 plans; do you know what that means?  Affected in what
18 way?
19 A.      I don't know.
20 Q.      Nevertheless it states that these utilities,
21 schools, and towns within two miles received 30 days'
22 notice of the March 12, 2013, public hearing on
23 rezoning application, correct?
24 A.      Correct.
25 Q.      And the next page after the affidavit is the
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1 letter that Ben Comer actually sent to the utilities,
2 schools, and towns on February 8, 2013, notifying them
3 of the March 12th public hearing on the rezoning
4 application, correct?
5 A.      Correct.
6 Q.      And then the final page lists the affected
7 utilities, towns, and schools within two miles that
8 were provided the notice letter of the -- notice of
9 the March 12, 2013, public hearing, correct?

10 A.      Correct.
11 Q.      The letter, the second page letter, indicates
12 that the rezoning petition was actually enclosed and
13 provided to the affected utilities, towns, and
14 schools, correct?
15 A.      That's what it says, yes.
16 Q.      And your attorney Ben Comer actually invites
17 the affected utilities, towns, and schools to contact
18 him personally should they have any questions or
19 concerns; do you see that?
20 A.      Yes.
21 Q.      Do you know if Mr. Comer received any
22 questions or concerns from any of the utilities,
23 schools, and towns that received this notice?
24 A.      I don't know off the top of my head, no.
25                          (Exhibit 30 marked.)
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1 Q.      This is Exhibit 30.  This is a letter dated
2 March 1, 2013, from your attorney Ben Comer to
3 landowners notifying them of the March 12, 2013,
4 public hearing; have you seen this document before?
5 A.      Yes.
6 Q.      This was produced by 4/9 as well.  The letter
7 to the landowners states that, "Samuel T. Himsel has
8 petitioned the planning commission for a rezoning of
9 the property from AGR, agriculture residential zoning

10 district to the AGI, agriculture intense zoning
11 district; do you see that?
12 A.      Yes.
13 Q.      And that is your understanding of what the
14 rezoning application was requesting, correct?
15 A.      Correct.
16 Q.      Again, it doesn't state that 4/9 was
17 submitting the petition for the rezone but Samuel T.
18 Himsel, correct?
19 A.      Correct, because he owned the farm he had to
20 do that first, yes.
21 Q.      So going -- just referring back and forth to
22 Exhibit 29, the notice to the utilities and towns, the
23 affected utilities, schools, and towns received more
24 than 30 days' notice from Ben Comer, correct?  We
25 already established --
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1 A.      Yeah, I guess that's what that says, yeah.
2 Q.      But affected landowners received just 11 days'
3 notice, likely less with mail, but given the date of
4 the letter and the date of the hearing, they received
5 11 days' notice, correct?
6 A.      That's what this says, yes.
7 Q.      Is there any reason why notice to landowners
8 who actually live next to the 4/9 facility couldn't
9 have been sent 30 days' notice as well along with the

10 notice sent to schools and utilities?
11 A.      That's why we hired Ben to -- as the attorney
12 to handle this matter.  I'm not an attorney, I don't
13 know the rules that he needed to follow.
14 Q.      Right.  My question was is there any reason
15 why notice couldn't have been sent at the same time to
16 the affected landowners?
17 A.      You will have to ask him that, I don't know
18 the answer to that.
19 Q.      To your understanding, is there any reason why
20 mail wouldn't work for the landowners as well as to
21 the schools if he chose to mail them on the same day?
22 There is no reason why they couldn't have both been
23 done on the same day?
24                MR. BRAUN:  Objection, the question has
25 been asked and answered, the witness testified that
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1 the neighbors?
2 A.      Yeah.
3 Q.      Okay.  And they are about .35 miles away and
4 they are right across the street in a tenth of a mile,
5 I'm not sure who he is referring to, but basically
6 those two neighbors live .35 miles away and one of
7 them lives a tenth of a mile away; is that correct?
8 A.      Mr. Asher passed away, but his house has
9 already resold with a new neighbor living there now.

10                MR. BRAUN:  I think she is referring to
11 back in 2013.
12 Q.      Yes.
13 A.      Sorry.  Those are the two neighbors.
14 Q.      And that is the distance roughly?
15 A.      Mr. Asher was across the street and Lippards
16 were -- yeah.
17 Q.      And apparently the Lippards who lived 20 years
18 next to the hog operation stated that there was never
19 any problems, rare odors that pass, and the Ashers say
20 that you were good neighbors, stewards of the land,
21 agriculture is an important part of Hendricks County,
22 I'm not sure what he is referring to there, but going
23 back to the Lippards noting that there were rare
24 odors, do you see that?
25 A.      Yes.
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1 Q.      So there is -- going back to your testimony
2 where you had no opinion that odors are inherent in
3 livestock production, does that change your testimony?
4 A.      I don't recall the question, but that's what
5 Lippard said -- after reading this -- I hadn't had
6 this page memorized.
7 Q.      Well, no, I am asking you as you are reading
8 it now, you see that they did experience rare odors;
9 do you see that?

10 A.      Okay.  Yes, I see that.
11 Q.      So your existing, the Himsel facility existing
12 operation does occasionally emit rare odors, that's
13 acknowledged by neighbors, correct?
14 A.      Correct.
15 Q.      It is not too far of a stretch to think that
16 the 4/9 facility might emit some odors every once in
17 awhile, too, correct?
18 A.      Correct.
19 Q.      If you go to Page -- it looks like 7, Page 7,
20 we are still with Mr. Comer's comments.  About midway
21 down he describes the 4/9 Livestock, the concrete
22 pits, and says that the waste drops down into the deep
23 pits, the storage pits where it is collected, and then
24 they use a suction hose type system to pull it out and
25 inject it into nearby farm fields; do you see that?
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1 A.      Yes.
2 Q.      I believe you testified earlier that you and
3 your brother and your father are not the ones that do
4 the land application, that you contract that out?
5 A.      Correct.
6 Q.      Who do you contract that out to?
7 A.      It is an individual, his name is Jeff Reddick.
8 Q.      Further down it says, Cory Himsel, you will be
9 living right across the street and you will be the

10 owner/operator basically on site to manage the
11 operation; do you see that?
12 A.      Uh-huh, yes.
13 Q.      And it doesn't say 4/9 will be the owner of
14 the operation, it says you personally will be,
15 correct?
16 A.      Correct, that's what it says.
17 Q.      And that you would be the one most affected by
18 any wind flow in his direction; do you see that?
19 A.      Yes.
20 Q.      Why would -- what does Mr. Comer mean by that,
21 if you know?  What was the concern about wind flow
22 there?
23 A.      I'm not sure what he meant by that.  I'm not
24 going to speculate what he meant.  I don't know.
25 Q.      Could it be the rare odors that sometimes come
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1 off of a confined animal feeding operation?
2                MR. BRAUN:  Objection, calls for
3 speculation, witness testified he doesn't know what
4 Mr. Comer is referring to there.  Subject to that, you
5 can answer the question.
6 A.      Yeah, I don't know.
7 Q.      Let's go to Exhibit 31 which is the other
8 transcript where the neighbors had an opportunity to
9 speak.  We will start first with Richard Himsel.  Is

10 he your uncle or cousin?
11 A.      He would be my second cousin, I believe.  He
12 is my dad's first cousin.  Dick's dad and my
13 grandfather were brothers.
14 Q.      Okay.  So going down to the bottom of the
15 page, he is pointing to your home apparently on a map.
16 Was there a map that was set up at the hearing that
17 was being referred to?
18 A.      Probably similar to your Google map, if I
19 recall right.
20 Q.      Okay.  So he points out that you live right
21 where you live and then he says that you won't have
22 the problems he has because here is where he lives,
23 and apparently he points there, and the wind comes out
24 of the southwest directly across from me, he thinks
25 that the winds in your area are from the southwest; do
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1 A.      Yeah.  He now lives within a half mile,
2 three-quarters of a mile away.
3 Q.      But at the time he didn't?
4 A.      At the time, true.
5 Q.      At the time he lived in Avon?
6 A.      Correct.
7 Q.      Going to Eric Wornhoff --
8 A.      Yep.
9 Q.      -- representative of the Hendricks County Farm

10 Bureau Board, I am assuming you know Eric Wornhoff?
11 A.      Correct.
12 Q.      You know him from your membership with the
13 Hendricks County Pork Producers Association?
14 A.      He is also in the -- works in the agricultural
15 field.  Seed specialist or seed advisor they call him.
16 Q.      He states that he is wearing two hats, one
17 being representative from Indiana Hendricks County
18 Farm Bureau, which supports.  I don't see where he
19 says what his other hat is.  At any rate, he says
20 that, "The proposed CAFO may have a slight odor but
21 the benefits to what we are trying to do in animal
22 agri-business as well as agriculture is the only
23 sustainable way to reduce the amount of tons that
24 we're putting out of mined fertilizers."
25         Oh, here is the other hat.  "The other hat I
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1 wear is also an animal agri-business individual that
2 raises livestock in Hendricks County."  Is that
3 consistent with what you know about Eric Wornhoff?
4 A.      Yes.
5 Q.      And he acknowledges that your proposed CAFO
6 may have a slight odor; do you see that?
7 A.      Yes, we already read that, yes.
8 Q.      Do you disagree with that?
9 A.      Disagree with his statement.

10 Q.      Uh-huh, yes.
11 A.      Yes or no?  I disagree -- I didn't hear what
12 you said.  It confused me.
13 Q.      It is getting to be late.  My question is do
14 you disagree with his comment that your proposed CAFO
15 would have a slight odor?
16 A.      I don't disagree with him.
17 Q.      You agree that manure does produce odor?
18 A.      Yes.
19 Q.      He lives at 3538 West County Road 100 South;
20 how far away is that from the proposed site?
21 A.      He is probably five miles, I guess.
22 Q.      So not -- his property would not be impacted
23 one way or another, correct?
24 A.      Correct.
25 Q.      Going to Page 11 to the comments of Daryl
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1 Stanfield who lives at 2396 North Country Road West
2 425 West; do you know Daryl Stanfield?
3 A.      No, I do not.
4 Q.      Okay.  He said he just moved in six months
5 prior to the public hearing and that had he known
6 there was a possibility of changing from agriculture
7 residential to agriculture intensive he would not have
8 purchased the house; do you see that?
9 A.      Yeah, that's what he says.

10 Q.      In fact, the AGR zoning district that the CAFO
11 property was would not have allowed an ag intense use
12 such as a CAFO before that property was rezoned,
13 correct?
14 A.      I think according to the 2008 plan, that's why
15 they went to the rezoning process.
16 Q.      Right.  So when it was zoned AGR, ag
17 residential, a CAFO --
18 A.      That's why we rezoned it, had to go through
19 the rezoning process, yes.
20 Q.      So he purchased six months prior to the
21 rezoning understanding that the property was AGR zoned
22 as well as other properties there and he is stating he
23 wouldn't have purchased there had he known that there
24 was a possibility of a rezone; do you see that?
25 A.      Yes.
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1 Q.      Did that cause you to be concerned that there
2 was an individual who felt that they had purchased
3 something that wasn't what they thought they were
4 purchasing?
5 A.      I think it was my understanding that they
6 would have known that if they read the comprehensive
7 plans that this was possible when they bought the
8 place.  We just, like I said, referred to the people
9 we hired, consultants, and went that course.

10                          (Exhibit 34 marked.)
11 Q.      This is 34.  I am showing you Exhibit 34 which
12 is the 2008 -- well, the cover and several pages of
13 the 2008 Hendricks County Zoning Ordinance.  If you
14 can turn to Page 4-1 under the Zoning Districts
15 Established, Establishment of Districts, you see that
16 there are three agricultural districts there, correct?
17 A.      Correct.
18 Q.      One is AGB or agricultural business district,
19 one is AGI, agriculture intense district, and the
20 other is AGR, agriculture residential district.  Do
21 you see that?
22 A.      Uh-huh, yes.
23 Q.      And the property where the CAFO is was rezoned
24 from AGR to AGI, correct?
25 A.      Correct.
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1 Q.      If you turn to the next page, Page 4-2, there
2 is under 4.2 Zoning District Transition, there is a
3 table that shows what the zoning of properties were
4 prior to the 2008 zoning ordinance and what they were
5 transferred into post-enactment of the 2008 ordinance.
6 Do you see that table?  It is Table 4.1, Agricultural
7 and Residential Transitional Districts.  Do you see
8 that?
9 A.      Yes.

10 Q.      So next to AGI on the right, it is a newly
11 established zoning district, you see to the left that
12 it's a new zoning district, it didn't exist before the
13 2008 zoning ordinance was enacted; do you see that?
14 A.      Yes.
15 Q.      And then next to AGR it shows that it had
16 previously been a rural residential district; do you
17 see that?
18 A.      Yes.
19 Q.      So that means that the property where the CAFO
20 was constructed prior to 2008 was actually zoned RA,
21 Rural Residential, and then after the 2008 zoning
22 ordinance was enacted it became AGR, or agricultural
23 residential, correct?
24 A.      Correct.
25 Q.      Then if you go to Page 4-5 at the top left
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1 corner, it explains that Table 4.3 demonstrates
2 permitted and special exception land uses where P
3 equals permitted uses, and special exception, S equals
4 special exception uses in those districts; do you see
5 that?
6 A.      Yes.
7 Q.      Okay.  Looking at the AGR column, if you go
8 down to CAFO and CFO, there is no P and no S, are
9 there?

10 A.      In the AGR?
11 Q.      Yes.
12 A.      No.
13 Q.      Meaning it is not a permitted use or even a
14 special exception use in the AGR district, correct?
15 CAFOs would not be permitted in the AGR district?
16 A.      Not after 2008, no.
17 Q.      Or prior to RA, the AGI district didn't even
18 exist, correct?
19 A.      Okay, yes.
20 Q.      But then AGI, that's where CAFOs are permitted
21 as denoted by a P?
22 A.      Yes.
23 Q.      So at least when going back to the concerns of
24 Mr. Stanfield, what he was referring to is that he had
25 moved there six months previously and noted that all
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1 the properties were zoned AGR and CAFOs were not
2 permitted in those districts, correct?
3 A.      Correct.
4 Q.      Okay.  If you could turn to the next page,
5 4-15, it talks about the district intent of the AGI,
6 agriculture intense district.  It says it serves to
7 provide adequate and appropriate locations for intense
8 agricultural uses such as CAFOs or agricultural
9 businesses that may emit intense odors, vibrations,

10 air pollution, or other disruptions.  The intention is
11 to protect both the agricultural use and residential
12 and commercial property owners from nuisance claims.
13 Do you see that?
14 A.      Yes.
15 Q.      So what you rezoned your property for was to
16 allow for a development that the county, at least as
17 of 2008, recognized might emit intense odors,
18 vibrations, and air pollution, correct?
19 A.      Correct.
20 Q.      That's consistent with what the National Pork
21 Board was saying back in 1999, isn't it?
22 A.      We have already gone over that today, right?
23 Q.      Yeah.
24 A.      Yes.
25 Q.      Okay.  And the intent was to protect
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1 residential and commercial property owners from
2 nuisance claims, do you see that?
3 A.      I see it.
4 Q.      The claims brought against you and your father
5 and your brother and 4/9 and Co-Alliance, part of that
6 is a nuisance claim for odors and air pollution
7 impacting your neighbors, isn't it?
8 A.      That's what the claims are, yes.
9 Q.      So essentially by rezoning you put a

10 development amid surrounding properties that every
11 expectation to not have to deal with these odors and
12 air emissions, didn't you?
13                MR. BRAUN:  Objection, misstates the
14 district's intent on 4.6.  Subject to that, you can
15 answer the question.
16 A.      We relied on our counsel, Ben Comer, other
17 expert testimony or expert consultants, and then the
18 board to decide whether that was permitted use in that
19 area to be rezoned.
20 Q.      You can turn to the next page, Page 4-17, and
21 this is the district intent and other information
22 about the AGR zone district, and I want to draw your
23 attention to the notes section, there is a square in
24 the middle of the page, Item Number 2 there, it says
25 "Some uses in this district may be required to sign
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1 Q.      Okay.  So this is overestimating then or --
2 A.      Could be.
3 Q.      What do you base your opinion that you think
4 the hogs produce less annually?
5 A.      Just our pits have never filled up to capacity
6 even after that first year they weren't full for one
7 whole year.  A lot of times what you don't take into
8 consideration is this number could be for, okay, let's
9 say 8,000 pigs that are in there that never leave.

10 Well, by the time you sell and you get the barn sits
11 empty for a couple weeks in the spring and a couple
12 weeks in the fall, there's a month, so I mean that's
13 what I am basing my opinion that we have less than
14 that number.
15 Q.      Sure.  Is there a reason why manure is removed
16 just twice a year as opposed to once a month or once a
17 week?
18 A.      That's just not feasible to do it.
19 Q.      Why not?
20 A.      You don't have anywhere to go with it because
21 there is crops in the ground.
22 Q.      Okay.  Even in the winter -- well, I guess you
23 can't --
24 A.      You can't, they don't want you doing it in the
25 winter.
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1 Q.      I wouldn't want you doing it in the winter
2 either.
3                MS. FERRARO:  I think that's all I have.
4                MR. BRAUN:  I don't have any questions.
5 We would like to read and sign.
6
7          (Proceedings adjourned at 5:25 p.m.)
8
9

10             AND FURTHER DEPONENT SAITH NOT
11
12
13
14                          ___________________________

                         (Signature of witness above
15                          Subject to any notations on

                         Errata Sheet)
16
17
18
19
20
21
22
23
24
25
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1 STATE OF INDIANA   )
                    ) Ss:

2 COUNTY OF BOONE    )
3
4      I, Heather S. Orbaugh, the undersigned Court

Reporter and Notary Public residing and maintaining
5 offices in the City of Zionsville, Boone County,

Indiana, do hereby certify:
6

     That at the time and place described above in
7 this transcript, the witness was presented before me

for administration of an oath of truthfulness which
8 oath I then administered;
9      That I then reported to the best of my ability in

machine shorthand all of the words spoken by all
10 parties in attendance during the course of the ensuing

proceedings, including objections, if any, made by all
11 counsel present;
12      That I later reduced my shorthand notes into the

foregoing typewritten transcript form, which
13 typewritten transcript is a true record to the best of

my ability of the testimony given by the witness as
14 stated above;
15      That I am not a relative or employee or attorney

or counsel of any of the parties, nor am I a relative
16 or an employee of such attorney or counsel, and that I

am not financially interested in this action.
17
18

 IN WITNESS HERETO, I have affixed my Notarial Seal
19 and subscribed my signature below this _____ day of

_________, 2016.
20
21
22
23

______________________________
24 Notary Public

County of Residence:  Boone (Seal)
25 My Commission Expires on:  April 27, 2017
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1     self-employment?
2 A.  How long have I been raising crops on my own?
3     Since 2005 -- or since I graduated college, so it
4     would be --
5 Q.  And to the present time?
6 A.  Yes.
7 Q.  Is it fair to say that your profession
8     postgraduation from college has been spent in
9     farming?

10 A.  Yes.
11 Q.  And fair to say that your life's profession has a
12     specific focus of raising livestock, or is it a
13     combination of both raising crops and livestock?
14 A.  I would say both.
15 Q.  Do you have a percentage?  You think you have more
16     of a focus in one versus the other?
17 A.  I'd say 50/50.
18 Q.  The livestock that you've raised, is there a
19     particular type of animal that you're mostly
20     engaged in raising?
21 A.  Hogs.
22 Q.  And have you ever raised any other livestock?
23 A.  I have not.
24 Q.  Himsel Brothers Farm that you work for, who is
25     that owned by?
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1 A.  It would be my dad and my two uncles.
2 Q.  Your two uncles are David Himsel and Stephen
3     Himsel?
4 A.  Correct.
5 Q.  And your brother testified yesterday I believe
6     that Himsel Brothers started in the late '70s; is
7     that correct?
8 A.  I believe so.
9 Q.  No reason to disagree?

10 A.  I don't disagree, no.
11 Q.  Okay.  In your --
12              MS. FERRARO:  Strike that.
13     QUESTIONS CONTINUING BY MS. FERRARO:
14 Q.  Himsel Brothers began raising hogs for Co-Alliance
15     sometime in 2004, 2005, I believe is what he
16     testified to yesterday.
17 A.  I believe that's right.
18 Q.  I think we also learned yesterday that your uncle,
19     David Himsel, is on the Co-Alliance Board of
20     Directors?
21 A.  Correct.
22 Q.  And has been so for 20 years?
23 A.  (Witness shrugs), as far as I know, yeah.
24 Q.  We'll get into talking about the Hog Production
25     Contract that 4/9 has with Co-Alliance later on,
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1     but it's your understanding that that contract was
2     entered on July 1st, 2013, correct?
3 A.  The Co-Alliance contract (indicating)?
4 Q.  Yes.
5 A.  For the 4/9?
6 Q.  Yes.
7 A.  I believe that -- I believe that the dates --
8 Q.  Feel free to --
9 A.  -- are probably correct.

10 Q.  You can look at the documents if you don't recall.
11     This would be I believe Exhibit Number 1.
12              THE WITNESS:  Where's the date at?
13              MR. BRAUN:  Should be --
14              THE WITNESS:  Back?
15              MR. BRAUN:  Go to Page 7.
16              THE WITNESS:  (Complies with request).
17              MR. BRAUN:  At the bottom.
18 A.  Yes, July 1st.
19     QUESTIONS CONTINUING BY MS. FERRARO:
20 Q.  2013?
21 A.  2013, yes.
22 Q.  And who are the signatories on the contract?
23 A.  Myself, Sam, Cory and Dewey Bucher.
24 Q.  Dewey Bucher is with Co-Alliance?
25 A.  Yes.
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1 Q.  Whose idea was it to enter into the Hog Production
2     Contract with Co-Alliance?
3 A.  Whose idea?
4 Q.  Yes.
5 A.  Myself, my brother and my dad.
6 Q.  Why did you decide to enter into this contract
7     with Co-Alliance?
8 A.  Can you re -- reask that?
9 Q.  Sure.  Why did you -- why did you and your father

10     and your brother decide to enter into the Hog
11     Production -- Hog Production Contract with
12     Co-Alliance?
13 A.  It was -- it would be 4/9 Livestock actually the
14     contract is under, I guess.
15              MR. BRAUN:  I think she's asking just
16     generally.
17 A.  Just to raise more pigs and another way of a
18     income for future generations.
19     QUESTIONS CONTINUING BY MS. FERRARO:
20 Q.  When you say to raise more pigs, would that be to
21     raise more pigs for Himsel Brothers?
22 A.  No, for 4/9.
23 Q.  But at the time you had decided to enter into this
24     contract, 4/9 had not been established yet,
25     correct?
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1 A.  When we signed the contract?
2 Q.  No, when a first decision that "We're going to do
3     this."
4 A.  Oh, that we're going to do it?
5 Q.  Yes.
6 A.  Correct, but -- but it had -- it wouldn't have had
7     anything to do with Himsel Brothers because me and
8     Cory had no interest in -- and the Himsel
9     Brothers, that's my dad, and there are two uncles,

10     so that --
11 Q.  Maybe -- I might have asked a confusing question.
12     You said that "We did this to raise more pigs."
13     And so if you're not doing -- raising more pigs
14     for --
15 A.  Oh.
16 Q.  -- Himsel Brothers, who would you be raising more
17     pigs for?
18 A.  So I stated it wrong, I'm sorry.
19 Q.  That's okay.  I just want to make sure we're clear
20     on questions and answers.  Go ahead, please
21     read -- please answer that question.
22 A.  So we wanted to raise pigs I guess together as me,
23     Sam and Cory.
24 Q.  Separate and apart from Himsel Brothers?
25 A.  Correct.
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1 Q.  And I believe your brother testified yesterday
2     that Himsel Brothers has a Hog Production Contract
3     with Co-Alliance?
4 A.  Yes.
5 Q.  And has had one since 2004 or 2005 time frame?
6 A.  I believe that's correct.
7 Q.  Who initiated the conversation over -- whether it
8     be Co-Alliance with you, Sam and Cory, I'm going
9     to get your two names mixed up today, my

10     apologies -- or whether it was you, Sam or Cory
11     contacted Co-Alliance, who initiated that?
12 A.  I believe Cory initiated it.
13 Q.  Did he speak with you or your father before
14     initiating that contact?
15 A.  I believe we -- we had talked about it prior to
16     that, so not in any detail.  And then I believe he
17     talked to, oh, Kevin Still after -- after we
18     talked a little bit.
19 Q.  Can you tell me generally what the conversation
20     among the three of you -- you, Sam and Cory -- was
21     before you decided to reach out to Kevin Still?
22 A.  As I -- I mean from what I recall, it would just
23     be something that we were trying to differentiate
24     our -- ourselves or just another avenue.  I don't
25     know how to explain it, I guess.  What am I trying
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1     to say?  We just -- I'm sorry, I'm --
2 Q.  That's okay, take your time.
3 A.  -- tongue-tied.  It was just something that we --
4     we wanted to do, I guess.  I don't really recall
5     exactly what the conversation was.
6 Q.  At some unknown point in time you all just decided
7     "We want to raise hogs separately from Himsel
8     Brothers", fair?
9 A.  That would be correct, yes.

10 Q.  And do you know generally when that happened, this
11     conversation among the three of you prior to your
12     brother calling Kevin Still?
13 A.  When was it?  I don't recall the exact date, I
14     guess.
15 Q.  Generally.  Month and year?  Approximate --
16     approximate time?
17 A.  I guess it would have been 2012, October or
18     November area maybe; I -- I'm not exact on that.
19 Q.  Had anything -- had your employment at Himsel
20     Brothers Farms changed that prompted this idea to
21     start a new LLC or a new business to raise hogs?
22 A.  No.
23 Q.  Had -- is there some new information that you had
24     gleaned from Co-Alliance or some other source
25     about this being an opportunity to -- that you
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1     might want to take advantage of?
2 A.  Not that I recall.
3 Q.  Just out of the blue, you guys decided this was
4     something you wanted to do?
5 A.  Yes.
6 Q.  You said that your brother Cory contacted Kevin
7     Still --
8 A.  Correct.
9 Q.  -- about this.  Were you present for that

10     conversation?
11 A.  No, I was not.
12 Q.  Are you aware of what was said during that
13     conversation?
14 A.  Just the general; we told him that we -- we might
15     be interested in building some buildings and just
16     wanted to see if it was going to be feasible
17     for -- or if Co-Alliance would want to supply us
18     pigs or if we could get a contract similar to what
19     Himsel Brothers has.
20 Q.  Did you reach out to any other cooperative,
21     integrator, company, about them supplying pigs to
22     the buildings you wanted to build?
23 A.  No.
24 Q.  Just Co-Alliance?
25 A.  (Affirmative nod).
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1 Q.  How do you know that they --
2              MS. FERRARO:  Strike that.  Well actually
3     don't strike that.
4     QUESTIONS CONTINUING BY MS. FERRARO:
5 Q.  How did you know that they would even be
6     interested in something like this?
7 A.  Well Himsel Brothers has contracted with them and
8     that's why we asked them if they would be
9     interested.

10 Q.  We talked about earlier how that your uncle, David
11     Himsel, is on the Board of Co-Alliance and also is
12     an owner of Himsel Brothers Farms.  Did he
13     facilitate this communication in any way?
14              MR. SAMUEL HIMSEL:  (Negative nod).
15 A.  For --
16              MS. FERRARO:  And I want to note for the
17     record that Sam Himsel is shaking his head no at
18     you.  Just I want to make sure that there is no
19     communication off the record.
20 A.  Can you restate that?
21              MR. BRAUN:  Just sit.
22              THE WITNESS:  Okay, I'll --
23              MS. FERRARO:  Just wanted to clarify for
24     the record.
25 A.  Can you reask that question?
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1     QUESTIONS CONTINUING BY MS. FERRARO:
2 Q.  Yes.  Did your uncle, David Himsel -- who was also
3     an owner of Himsel Brothers -- facilitate any of
4     the communication between you, your father and
5     your brother with Co-Alliance?
6 A.  No.
7 Q.  So you -- I think we've established that the
8     initial conversation with Co-Alliance was sometime
9     in November of 2012.  When in relation to that --

10     whether it was during the initial conversation or
11     some other time -- was it decided that 8,000 hogs,
12     that particular number, would be raised?
13 A.  I don't know.
14 Q.  Do you know who made that determination?
15 A.  It's been several years.  No, I don't recall who.
16 Q.  Would Co-Alliance have said:  This is the number
17     of hogs that we would like for you to raise for us
18     as a contract owner?
19 A.  I don't know about that either.  I don't -- I
20     don't remember.
21 Q.  Okay.  Do you know who decided the type of
22     building would be constructed?
23 A.  It would be me, Sam and Cory did -- or -- or
24     4/9 Livestock did, I guess, actually.
25 Q.  All right.  Let's -- let's just make this clear so
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1     we don't struggle with this the rest of the day.
2     I understand 4/9 Livestock is the LLC that you,
3     your father and your brother created, and you are
4     the three members of that --
5 A.  (Affirmative nod).
6 Q.  -- LLC, but can we agree that 4/9 Livestock is not
7     a person?
8 A.  I would agree, yes.
9 Q.  Okay.  So as an LLC that's not a person, it can

10     only act through its members, correct?
11 A.  Correct.
12 Q.  So when we're talking about you, your -- your
13     father and your brother acting or making
14     decisions, I understand that you created the LLC,
15     but you are acting as individuals as well on
16     behalf of the LLC.
17 A.  On behalf, okay.
18 Q.  Let's see.  I think you have in front of you
19     Exhibit 15.
20              MS. FERRARO:  Are they in order?
21              MR. BRAUN:  It looks like this
22     (indicating), marked at the bottom there.
23              THE WITNESS:  Yeah.  I will turn that
24     over.
25              MR. BRAUN:  That's it.
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1              THE WITNESS:  Yeah.
2              MR. BRAUN:  Let's set those here, try to
3     keep them in order.  Oh, that -- you got one?
4              THE WITNESS:  This is the one.
5              MR. BRAUN:  Okay, good.
6 A.  Okay, all right.
7     QUESTIONS CONTINUING BY MS. FERRARO:
8 Q.  All set?
9 A.  Yes.

10 Q.  Do you recognize this document?
11 A.  Yes.
12 Q.  Can you state for the record what this document
13     is?
14 A.  It's the individual Himsel Defendants' Amended
15     Responses and Objections to Plaintiffs' Amended
16     First Set of Interrogatories.
17 Q.  And going to the back page, you -- I see you've
18     signed this document, correct?
19 A.  Yes.
20 Q.  And there's a verification above your signature
21     stating that you've signed under penalties of
22     perjury that the foregoing answers in this
23     document are true and correct to the best of your
24     belief and knowledge, correct?
25 A.  Correct.
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1 Q.  If you can turn to Page 13?
2 A.  (Witness complies).
3              MS. FERRARO:  And we clarified for the
4     record yesterday that there was a little bit of a
5     confusing typo with respect to Interrogatory --
6     with respect to the individual Himsel Defendants'
7     Answer to Interrogatory Number 12.  Do you want to
8     make for the record again today --
9              MR. BRAUN:  Yeah, thank you.  On Page 12

10     of Exhibit 15 there is an Interrogatory Number 12,
11     the answer to which continues on the bottom of
12     Page 12, all of Page 13, and carries onto the top
13     of Page 14 through and including the sentence that
14     ends "Indiana's Confined Feeding Programs",
15     (period).
16              And then the Interrogatory Number 13
17     picks up with the "Please identify any and all
18     agricultural professional organizations",
19     et cetera.  So that what you see at the bottom of
20     Page 13, top of 14, is all part of the Answers to
21     Interrogatory Number 12, (indicating).
22              MS. FERRARO:  Thank you.
23              MR. BRAUN:  Thank you.
24     QUESTIONS CONTINUING BY MS. FERRARO:
25 Q.  So you state in your Answer to Interrogatory
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1     Number 12 that "4/9 Livestock is owned by Cory
2     Himsel, Clint Himsel and Sam Himsel and that 4/9
3     Livestock consulted with and/or relied on various
4     persons and entities in making the decision to
5     site and build the 4/9 CAFO at its existing
6     location."  Do you see that?
7 A.  Yep.
8 Q.  And as we talked about before, 4/9 is not a
9     person, it's a business entity, correct?

10 A.  Correct.
11 Q.  And as a business entity, it can only act through
12     its employees, agents or members such as you, Sam
13     and Cory, correct?
14 A.  Yes.
15 Q.  And you testified earlier that you, Cory and Clint
16     (sic) together made the decision to site and build
17     the CAFO at its current location, correct?
18 A.  Yes.
19              MS. FERRARO:  Too many documents I've put
20     in here.
21     QUESTIONS CONTINUING BY MS. FERRARO:
22 Q.  Also in your Answer to Interrogatory Number 12 you
23     state that a number of factors were considered in
24     making the decision to site the 4/9 CAFO at its
25     current location, and then you list those factors.
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1     Do you see that?
2 A.  Yes.
3 Q.  I'm going to refer to those as the siting
4     documents just for ease of reference.  Could you
5     review those factors and let me know when you're
6     finished?
7 A.  (Witness complies).  Okay.
8 Q.  Are there any other factors that you and your
9     father and your brother considered that are not

10     listed here?
11 A.  I think they're all listed.
12 Q.  So fair to say that prevailing wind directions in
13     the area was not considered?
14 A.  No.
15 Q.  And also fair to say that a verified computer
16     model for assessing potential off-site odor and
17     air emissions impact was not used to determine
18     appropriate setbacks from neighboring residential
19     properties, correct?
20 A.  Not that I'm aware of.
21 Q.  You also state that these factors were considered
22     without identifying who actually considered them.
23     Did you, your father and brother consider these
24     factors, or did someone else consider them on your
25     behalf?
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1 A.  I would say both.
2 Q.  Could you tell me which factors you, your father
3     and brother considered versus those factors that
4     others considered?
5 A.  The status of the existing -- of the existing
6     feeding operations that would be like the distance
7     from other hog facilities for health reasons;
8     having land close to it, nearby that we can apply
9     fertilizer to.  I believe those --

10 Q.  Those status of other feeding operations for
11     health of the animals, I believe you said, and
12     correct me if I'm wrong --
13 A.  Correct.
14 Q.  -- if I'm saying something wrong, and having
15     available land to apply manure?
16 A.  Correct.
17 Q.  Did I miss -- I feel like you said three, but --
18 A.  I said the fertilizer, but you said manure, but
19     yes.
20 Q.  So those are the two that you, your brother and
21     your father considered?
22 A.  Correct.
23 Q.  And the other factors were considered by somebody
24     else, correct?
25 A.  Let me make sure I got everything.
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1 Q.  Okay.  Do you recall ever being told by Dan Kinker
2     or any other consultant as to whether IDEM
3     regulations have any requirements for limiting
4     emissions of odors or air pollutants from CAFOs?
5 A.  I have no knowledge of ever hearing, no.
6              THE WITNESS:  Excuse me.
7     QUESTIONS CONTINUING BY MS. FERRARO:
8 Q.  Aside from your consultants, have you ever heard
9     that from anyone else?

10 A.  Repeat that again.
11 Q.  Sure.  Have you in your learning about IDEM
12     regulations and what the requirements are, have
13     you ever learned as to whether or not those
14     regulations would limit or are designed to limit
15     odors and air pollutants from CAFOs?
16 A.  Not that I know of, no.
17 Q.  If you had known that at the time that you were
18     considering constructing the CAFO, if you had
19     known that the IDEM regulations do not limit odors
20     and air emissions from CAFOs, would that have
21     factored in your decision-making in any way?
22 A.  No.
23 Q.  Why not?
24 A.  Why not that they don't -- there's no regulations
25     against air?

Page 43

1 Q.  No, why wouldn't -- assuming IDEM regulations do
2     not regulate odors and air emissions and odors
3     from CAFOs, you said that that would not -- had
4     you known that, that would not have made an impact
5     in your decision-making about where to locate the
6     4/9 CAFO, correct?
7 A.  Correct, because we had these experts that pretty
8     well confirmed that it was a good place to build,
9     so that --

10 Q.  Okay, I think that may answer my question.  Then
11     my follow-up was:  Well, why would that have not
12     impacted your decision about where to locate the
13     CAFO?
14 A.  Because of our experts saying that it was a
15     good -- a good spot to build.
16 Q.  Okay.  So even if you knew that the regulations
17     that they were helping you comply with did not
18     address odors and air emissions from CAFOs, that
19     would not have changed your decision-making in
20     where to locate the CAFO?
21 A.  Correct.
22              MR. BRAUN:  It's a double negative.  Go
23     ahead and answer, that's fine.
24 A.  Restate that one more time.  Sorry.
25     QUESTIONS CONTINUING BY MS. FERRARO:
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1 Q.  Sure, I'll do that.  I'll try to make it simpler.
2 A.  It's kind of confusing.
3 Q.  Yeah, I do that a lot.
4              So you relied on your consultants to help
5     you navigate and comply with the IDEM regulations,
6     correct?
7 A.  Correct.
8 Q.  Okay.  Assuming that those regulations do not
9     apply, or limit odors and air emissions from

10     CAFOs, had you known that at the time you were
11     learning about IDEM requirements in deciding where
12     to locate your CAFO, had you known that, would
13     that have changed your personal decision-making
14     about where to locate the CAFO?
15              MR. BRAUN:  I'll object to the form of
16     the question with the double negative.
17              Subject to that, you can -- you may
18     answer the question.
19 A.  It's -- no, no, it would not because we -- we --
20     we depended on our experts to help us make the
21     decision, so --
22     QUESTIONS CONTINUING BY MS. FERRARO:
23 Q.  Okay.  So odors and air emissions to you were not
24     a factor?  Odor and air emissions impact --
25     potential impact on your neighbors were not

Page 45

1     anything that you considered or were concerned
2     about?
3 A.  I was not concerned because our experts said there
4     was no need in it, I guess.
5 Q.  I believe you already have Exhibit 8 in front of
6     you.
7              MR. BRAUN:  Did you say 8?
8              MS. FERRARO:  Yes, uh-huh.
9 A.  (Witness retrieves document).

10     QUESTIONS CONTINUING BY MS. FERRARO:
11 Q.  Do you have it in front of you?
12 A.  Yes.
13 Q.  Have you seen this document?
14 A.  Yes.
15 Q.  Could you identify this document for the record?
16              THE WITNESS:  Excuse me.
17 A.  Manure Land Use Agreement.
18     QUESTIONS CONTINUING BY MS. FERRARO:
19 Q.  Thank you.  It looks like there are actually three
20     of them here, and the first question I want to ask
21     is:  Where did you find the form for this, for
22     these Manure Land Use Agreements?  I'm -- I'm
23     sorry, actually scratch that question.  Let me
24     confirm.
25              If you look down at the bottom, you see
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1     that each of the Agreements are dated December 17,
2     2012.  Do you see that.
3 A.  Yes.
4 Q.  And the first one is signed by you, Clint Himsel,
5     as a Landowner; the Producer, Cory M. Himsel, on
6     behalf of 4/9 Livestock, LLC.  Do you see that?
7 A.  Yes.
8 Q.  Okay.  And the second one is signed -- boy, you
9     may have to help me out there -- Producer also

10     Cory M. Himsel, Landowner also Cory M. Himsel; is
11     that correct?
12 A.  That's what it looks like, yes.
13 Q.  I'm not sure of the signature.  And then the third
14     one is signed for the Producer, Cory M. Himsel, on
15     behalf of 4/9 Livestock and the Landowner Samuel
16     T. Himsel; is that correct?
17 A.  Yep.
18 Q.  4/9 Livestock had not been created yet, correct,
19     as of the date that these Manure Land Use
20     Agreements were entered into?
21 A.  I believe that would be correct.
22 Q.  Is it fair to say that the determination about
23     where manure application for the 4/9 CAFO would be
24     had been determined sometime before 4/9 Livestock
25     was created?
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1 A.  Can you ask that one more time?
2 Q.  Yes.  I'm assuming these are Manure Land Use
3     Agreements for purposes of applying manure on land
4     produced by the 4/9 CAFO; is that correct?
5 A.  Yes.
6 Q.  So these Land Use Agreements were entered into for
7     purposes --
8              MS. FERRARO:  I'm having a tough morning
9     as well.

10     QUESTIONS CONTINUING BY MS. FERRARO:
11 Q.  Fair to say that the land where manure would be
12     applied from the 4/9 CAFO had been determined
13     sometime prior to December 17, 2012, correct?
14 A.  Correct.
15 Q.  And you stated earlier that the two factors that
16     your brother and your father and you considered in
17     deciding where to locate the CAFO relied at least
18     on one of those factors about where there would be
19     available land to apply the manure, correct?
20 A.  Yes.
21 Q.  Is it fair to say then that the preferred location
22     had also been selected at some time before
23     December 17, 2012?
24 A.  The preferred?
25 Q.  Yes.
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1 A.  Is that what you're saying?
2 Q.  Yes, yes.
3 A.  I'd -- I would say yes.
4 Q.  And certainly the decision to create 4/9 Livestock
5     had been made sometime prior to this December 17,
6     2012, correct?
7 A.  Yes.
8 Q.  My final question is:  Where did you find these
9     forms for use in -- in entering into these Manure

10     Land Use Agreements?
11 A.  I do not know.
12 Q.  Could one of your consultants have provided the
13     form -- forms to you?
14 A.  I really don't know.
15 Q.  Down at the bottom you see that it shows this was
16     received by the Department of Environmental
17     Management, Office of Land Quality.  Does that
18     help in any way refresh your recollection or help
19     inform your answer to that question?
20 A.  Of where the documents came from?
21 Q.  Yes.
22 A.  I still don't -- I'm -- if I had to guess, I'd say
23     it came from there, but I really don't know.
24 Q.  Okay.  If you don't know, you don't know.
25 A.  Okay.
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1 Q.  That's fair.  We -- I believe you have Exhibit 10
2     in front of you.
3 A.  (Witness retrieves document).
4 Q.  Ready?
5 A.  Yep.
6 Q.  Looking at the signature pages -- or signature
7     page, which I believe is Page 27, you see that?
8 A.  Yes.
9 Q.  Actually can you identify this document for the

10     record?
11 A.  Operating Agreement, 4/9 Livestock, LLC.
12 Q.  And then looking at the signature page, I see that
13     there -- it's not signed.
14 A.  Correct.
15 Q.  You see that?
16 A.  Yes.
17 Q.  So you produced -- 4/9 produced an unsigned copy;
18     I assume there is a signed copy of this Agreement
19     somewhere?
20 A.  Yes.
21 Q.  To your knowledge -- and feel free to take a look
22     at the Agreement -- would the -- is this unsigned
23     copy the same as the signed copy?
24 A.  I would assume so, yes.
25 Q.  And on the signature page it says right above the
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1 A.  It's -- where it was zoned right then?  Or I don't
2     understand your question, I guess.
3 Q.  The Zoning Ordinance that the application had to
4     comply with, had you read the Zoning Ordinance,
5     too?
6 A.  I don't recall if I did or not.
7 Q.  You should have Exhibit 34 in front of you.
8              MR. BRAUN:  It looks like this,
9     (indicating).

10              THE WITNESS:  Huh?
11              MR. BRAUN:  It looks like this,
12     (indicating).
13              THE WITNESS:  They're out of order.
14              MR. BRAUN:  Let's see if it's in here.
15              THE WITNESS:  Here it is, (indicating).
16              MR. BRAUN:  Okay.
17              THE WITNESS:  Sorry.
18              MS. FERRARO:  Set?
19              THE WITNESS:  I think so.
20     QUESTIONS CONTINUING BY MS. FERRARO:
21 Q.  Okay.  So this is the cover of the Zoning
22     Ordinance.  Does this look familiar?  Is this
23     something that refreshes your recollection as to
24     whether or not you've reviewed it?  It's a few
25     pages of the very specific section that we're
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1     dealing with, the AGI and AGR zoning districts.
2     It's not the whole --
3              MS. FERRARO:  We wanted to save trees,
4     didn't print the whole thing off.
5 A.  Okay.
6     QUESTIONS CONTINUING BY MS. FERRARO:
7 Q.  Is this -- did you review these provisions, this
8     document?
9 A.  I believe I have seen it, yes.

10 Q.  When would you have first reviewed this document?
11 A.  I don't recall exactly when it was.
12 Q.  Was it before the rezoning or after?
13 A.  Before.
14 Q.  Would have been before.  So you would have looked
15     at this to familiarize yourself with what your dad
16     and your brother were requesting?
17 A.  I would say yes.
18 Q.  If you could turn to the first page following the
19     cover under Section 1.2, you see under Purpose it
20     says:  This Ordinance is enacted by Hendricks
21     County for the purpose of promoting public health,
22     safety, comfort and general welfare.  And then
23     Bullet Number 2, to conserve and protect property
24     and property values.  Do you see that?
25 A.  Yep.
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1 Q.  It doesn't say there that it's to promote
2     intensive livestock agriculture, does it?
3 A.  I don't see it there, no.
4 Q.  So someone looking at this Ordinance would
5     reasonably understand that the purpose of the
6     zoning districts established were in place to
7     protect public health, safety, comfort, and
8     general welfare and property values, correct?
9              MR. BRAUN:  I'll object to the extent

10     it's an incomplete statement.  There are actually
11     four purposes listed, of which you read correctly
12     two of them.
13              Subject to that, you may answer the
14     question.
15              THE WITNESS:  Can you ask it again,
16     please?
17     QUESTIONS CONTINUING BY MS. FERRARO:
18 Q.  Sure.  Someone looking at this Ordinance would
19     reasonably read this and understand that it was
20     enacted to promote in part the public health,
21     safety, comfort and general welfare and conserve
22     and protect property and property values, correct?
23 A.  That's what it says.
24              MR. BRAUN:  Same objection.  Subject to
25     that, you may answer the question.
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1 A.  That's what it says, yes.
2     QUESTIONS CONTINUING BY MS. FERRARO:
3 Q.  Certainly that's what the County intended by
4     enacting the 2008 Zoning Ordinance; that's what it
5     expressly states in the Purpose of the Ordinance
6     itself, correct?
7              MR. BRAUN:  Same objection.  Subject
8     to -- you've correctly read two of the four
9     purposes set forth on Page 1-1 of the Ordinance.

10              Subject to that, you may answer the
11     question.
12 A.  Yes, that's what that line one and two say.
13     QUESTIONS CONTINUING BY MS. FERRARO:
14 Q.  If you could turn to Page 1-3.
15 A.  (Witness complies).
16 Q.  In line with -- under Interpretations, 1.7, in
17     line with the purpose of the Zoning Ordinance, it
18     states that the interpretation and application --
19     "In their interpretation and application, the
20     provisions of this Ordinance shall be held to be
21     minimum or maximum requirements, adopted for the
22     promotion of the public health, safety, and
23     general welfare".  Do you see that?
24 A.  Yes.
25 Q.  In another place it's stating the purpose of this
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1     Ordinance is to protect public health, safety, and
2     welfare, not to promote intensive livestock
3     agriculture, correct?
4 A.  I don't see anything about Intensive Agriculture.
5     Would you -- can you restate that again?
6 Q.  I think you answered my question.  But my question
7     is:  Here again it states that the Ordinance is to
8     be interpreted to protect public health, safety,
9     and general welfare, it is not to be interpreted

10     to promote intensive livestock agriculture in
11     Hendricks County, correct?
12 A.  I suppose, yes.
13 Q.  And in fact underneath that, the definition of the
14     word "shall" is a mandatory requirement, and the
15     word "shall" is actually used in that
16     interpretation provision.  Do you see that?
17 A.  Where are you at?
18 Q.  If you go down to 1.8, it says the word "shall" is
19     a mandatory requirement and the word "may" is a
20     permissive requirement, and the word "should" is a
21     preferred requirement.
22              So in Section 1.7 when it says that the
23     Ordinance "shall" be held to minimum or maximum
24     requirements and adopted for the promotion of
25     public health, safety, and general welfare, that's
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1     mandatory, correct?
2 A.  I think that's what it says, yes.
3 Q.  If you can turn to Page 4-1.
4 A.  (Witness complies).
5 Q.  At the top of the page you note that there are
6     three different Agricultural Districts.  Do you
7     see that?
8 A.  On part 1?  Yes.
9 Q.  Yeah, under 4.

10 A.  4.1.
11 Q.  4.1, yes.  And the three districts are AGB,
12     Agricultural Business District; AGI, Agricultural
13     Intensive District; and AGR, Agricultural
14     Residential District.  Do you see that?
15 A.  Yeah.
16 Q.  So the County is distinguishing between the
17     different types of agriculture, that that's more
18     business-oriented, intense -- intensive uses such
19     as CAFOs, and then more rural residential type
20     uses.  Would that be your understanding as well?
21 A.  Yes.
22 Q.  And your father's property before it was rezoned
23     was -- excuse me -- the AGR, Agricultural
24     Residential, correct?
25 A.  Correct.
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1 Q.  And the surrounding properties in the area were
2     all AGR as well?
3 A.  Yes.
4 Q.  They did not -- they were not zoned for Intensive
5     Agricultural uses, correct?
6 A.  Correct.
7 Q.  And if you can go to the next page, 4-2 under 4.2,
8     Zoning Districts Transition, there's a table
9     there, Table 4.1, titled Agricultural and

10     Residential Transitional Districts.  Do you see
11     that?
12 A.  Yep.
13 Q.  And it shows that there were "Previously
14     Established Zoning Districts" and then there are
15     "Newly Established Zoning Districts" that were
16     created under the 2008 Zoning Ordinance.  Do you
17     see that?
18 A.  Yes.
19 Q.  If you would look at the column for Newly
20     Established Zoning Districts, you see AGI, the
21     Agriculture, Intense District; that actually did
22     not exist before the 2008 Zoning Ordinance.  Do
23     you see that?
24 A.  Yep.
25 Q.  But the AGR District prior to its designation as
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1     AGR was R-A, for Rural Residential District.  Do
2     you see that?
3 A.  Yes.
4 Q.  So even prior to 2008, your father's property and
5     all the surrounding properties had been zoned for
6     Rural Residential land use, correct?
7 A.  I think that -- yes.
8 Q.  So I'll go back to my question, that given the
9     longstanding -- add a factor.  Given the

10     longstanding zoning of your father's property and
11     all the surrounding land uses that historically --
12     historically had been zoned for Rural Residential
13     land use, not Intensive Agriculture, would a
14     person reasonably reading this Ordinance prior to
15     the time the property was rezoned feel that their
16     property would be protected from the encroachment
17     of Intensive Agricultural use?
18              MR. BRAUN:  And I'll object.  The
19     question calls for speculation.  Secondly, the
20     Exhibit Number 34 is an incomplete portion of the
21     2008 Zoning Ordinance and its additional language
22     which has been not included here.
23              Subject to that, you may answer the
24     question.
25 A.  I really don't know.

App. 279



25 (Pages 94 to 97)

Page 94

1     roughly six miles away from the immediate
2     vicinity.  Do you see that?
3 A.  Yes.
4 Q.  His property wouldn't be impacted by the rezoning
5     or CAFO, correct?
6 A.  (Witness shrugs).
7 Q.  Six miles away?
8 A.  I reckon; probably not.
9 Q.  If you turn to I guess it's -- I'm trying to read

10     the page numbers -- Page 10, Matt Schmitt, he
11     testified -- or testified, I'm sorry.  He made a
12     comment that his current residence at the time was
13     in Avon, Indiana, which is nowhere real close to
14     the immediate vicinity of the CAFO property,
15     correct?
16 A.  But the ground he purchased was.
17 Q.  Right, but at the time he wasn't -- he was not
18     living there at the time, correct?
19 A.  Oh, correct.
20 Q.  And he also states sort of midway in that he works
21     in the Agri-Business sector.  Do you see that?
22 A.  Yes.
23 Q.  If you turn to Page 13 --
24 A.  (Witness complies).
25 Q.  Are you there?
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1 A.  Uh-huh.
2 Q.  Okay.
3 A.  Sorry.
4 Q.  -- down to where Kevin Still made comments, he --
5     he states that he's with Co-Alliance who is -- who
6     4/9 eventually entered into the Hog Production
7     Contracts with, correct?
8 A.  With Co-Alliance?
9 Q.  Yes.

10 A.  Yes.
11 Q.  And he states that he lives at 1941 Knights Bridge
12     Road in Danville, which he states is about two
13     miles east of the site.  That's -- that's not
14     accurate, is it?
15 A.  I'm not really for sure how far away it is.
16 Q.  Well, I so happened to Google it and I can tell
17     you that at least by Google Maps, it's about
18     six-and-a-half miles away.  Do you have any reason
19     to not agree with that?
20 A.  (Witness shrugs).  If you Googled it, I'll take
21     your word for it.
22 Q.  Needless to say Co-Alliance -- or I'm sorry --
23     Mr. Kevin Still, whether it's two miles away or
24     six-and-a-half miles away, didn't live in the
25     immediate vicinity, correct?
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1 A.  Yeah, he lived six miles away.
2 Q.  And he also is in the Agri-Business sector working
3     for Co-Alliance, correct?
4 A.  Yes.
5 Q.  If you turn to Page 18 --
6 A.  (Witness complies).
7 Q.  -- there is some comments made by Jeff Fleece who
8     states that he lives at 4775 North County
9     Road 625 West in North Salem.  Do you see that?

10 A.  Yep.
11 Q.  And he's in support of what was being proposed,
12     correct?
13 A.  Yes.
14 Q.  That property -- I also Googled it -- is about
15     four miles away.  Any reason to disagree with
16     that?
17 A.  No.
18 Q.  Mr. Fleece wouldn't be immediately impacted,
19     doesn't live in the immediate vicinity of the
20     proposed property to be rezoned, correct?
21 A.  The immediate as far as one-mile radius or --
22 Q.  Well it's four miles away, so it's not in the
23     immediate area.
24 A.  Okay.
25 Q.  Correct?
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1 A.  Yes.
2 Q.  I believe I flagged for you all of the people that
3     spoke in favor of the Zoning Ordinance -- or the
4     rezoning of your dad's property.  Did I miss
5     anyone?
6 A.  (Witness reviews document).  I don't think so.
7 Q.  So again going back to my prior question, everyone
8     that spoke in favor of the rezoning of your dad's
9     property were either -- or both in the

10     Agri-Business sector or owned property that would
11     not be affected by the proposed rezone?
12 A.  I'd say that's -- sure, yes.
13 Q.  Is it fair to say that you disregarded your
14     neighbors' concerns that were raised at that
15     hearing?
16 A.  No, I don't -- I don't agree with that, no, I
17     don't.
18 Q.  Why do you disagree with that?
19 A.  Because we took our plan to the -- the Plan
20     Committee and they approved it, so they obviously
21     thought that it was the right setting for that
22     application, so that's the way I feel I guess.
23 Q.  I appreciate that, but my question was:  The
24     concerns raised by your neighbors --
25              MS. FERRARO:  Strike that.
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1     QUESTIONS CONTINUING BY MS. FERRARO:
2 Q.  My question is:  Aside from the fact that the Plan
3     Commission approved it, you disregarded the
4     concerns raised by your neighbors at this rezoning
5     hearing, correct?
6 A.  No, I -- ask it one more time.  Sorry.
7 Q.  Understanding that the Plan Commission approved
8     the rezoning application, there were specific
9     concerns, we went through them earlier, that your

10     neighbors raised.  My question to you is you --
11     you disregarded their -- those concerns raised at
12     that public hearing against the proposal?
13              MR. BRAUN:  I'll object only to the
14     extent the question has been asked and answered.
15              Subject to that, you may answer the
16     question.
17              THE WITNESS:  I don't know how to answer.
18 A.  Well, yeah, I guess we did, yes.
19     QUESTIONS CONTINUING BY MS. FERRARO:
20 Q.  You believed that your right to build a CAFO
21     trumped their property rights?
22 A.  We just relied on the Plan Commission allowing us
23     to change the zoning.
24 Q.  As long as you met the zoning, their concerns
25     didn't matter?
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1 A.  (Witness shrugs).
2 Q.  Did you answer?
3 A.  Was that a question?
4 Q.  Yes.
5 A.  Please ask it again, I'm sorry.
6              MS. FERRARO:  Can you read back the
7     question?
8              (A portion of the record was
9                read back by the Court Reporter.)

10 A.  Correct.
11             (Deposition Exhibit 38 was marked
12              for identification by Ms. Ferraro
13              and a copy was provided to Counsel.)
14              MS. FERRARO:  This is Exhibit 38.
15     QUESTIONS CONTINUING BY MS. FERRARO:
16 Q.  I'm showing you Exhibit 38.  This appears to be
17     some handwritten notes.  Have you -- have you seen
18     this?
19              MS. FERRARO:  Scratch that.
20     QUESTIONS CONTINUING BY MS. FERRARO:
21 Q.  This is a document produced by 4/9, and it appears
22     to be handwritten notes.  Have you seen this
23     document before?
24 A.  I can't hardly even read it.  I don't recognize --
25     I don't recall seeing it.
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1 Q.  Okay.  This is not your handwriting?
2 A.  No, it's not.
3 Q.  It's not your dad's or your brother's handwriting?
4 A.  It could be.  I don't recall seeing these pages
5     though, no.
6 Q.  If you turn to the second page, there appears to
7     be two sets of handwriting.  Do you recognize
8     either -- any of the handwriting here?
9 A.  Not mine, I can tell you that.

10 Q.  Okay.  Looking at the last page, looks like it's
11     the Hendricks County Board of Commissioners agenda
12     for the March 26, 2013 hearing.  Have you seen
13     this document?  It has handwriting on it.  Have
14     you seen this before?
15              MR. BRAUN:  Kim, are you referring to it
16     as a clean document or as a handwritten document?
17              MS. FERRARO:  Handwritten, yes.  My
18     apologies.
19              MR. BRAUN:  Her question is as it's
20     presented to you.
21 A.  I don't recall seeing it.
22     QUESTIONS CONTINUING BY MS. FERRARO:
23 Q.  And do you recognize the handwriting on this
24     document?
25 A.  That's not mine, I can tell you that.  Other than
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1     that, no.
2 Q.  And you don't recognize who -- who it might be,
3     whose handwriting it might be?
4 A.  I'm not for sure, no.
5 Q.  Okay.
6             (Deposition Exhibit 39 was marked
7              for identification by Ms. Ferraro
8              and copies were provided to Counsel.)
9     QUESTIONS CONTINUING BY MS. FERRARO:

10 Q.  Exhibit 39 is also one -- one page of handwritten
11     notes.  Do you recognize this document?
12 A.  No, I do not.
13 Q.  You don't.  Do you recognize the handwriting on
14     the document?
15 A.  No, I -- I do not.
16 Q.  After the property where the CAFO is built --
17              MS. FERRARO:  Strike that.
18     QUESTIONS CONTINUING BY MS. FERRARO:
19 Q.  After the property that your dad owned where the
20     CAFO was built was rezoned from AGR to AGI, which
21     would have been sometime after that March 12th,
22     2013 hearing, what -- what happened next?
23 A.  With the property?
24 Q.  Uh-huh.
25 A.  4/9 Livestock was changed over to the
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1     correct?  If you look on the last page of each of
2     these brochures --
3 A.  (Witness complies).
4 Q.  -- you'll see that they're published by the
5     National Pork Board?
6 A.  Yep.
7 Q.  And they were -- also looking at the last page,
8     bottom corner of each of these, published in May
9     of 2007.  To the lower right, do you see that?

10 A.  Yep.
11 Q.  In each of these brochures:  Exhibit 23, is on
12     Siting and Building Design, Considerations to
13     Reduce Odor Potential from Swine Facilities.
14              Exhibit 56 is Swine Manure Storage and
15     Handling Practices to Minimize Odors.
16              Exhibit 55 is Swine Manure Land
17     Application Practices to Minimize Odors, and Basic
18     Management Practices to Mitigate and Control Odors
19     from Swine Operations.
20              So at least until at least as of May
21     2007, there were publications available to you as
22     a pork producer on how to address odors from --
23     from CAFOs, correct?
24 A.  Yes, these were out.
25 Q.  From the National Pork Board?  You had access to
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1     this information, if you wanted to use it?
2 A.  If I wanted to, yes.
3 Q.  Have you ever looked at these publications after
4     you heard of your neighbors' concerns about odors
5     from the CAFO that you were proposing to build?
6 A.  I have not.
7 Q.  Have you heard of the National Hog Farmer
8     magazine?
9 A.  Ah, that sounds familiar.  I believe I have, yes.

10 Q.  If on its Website it says it's the business
11     magazine from the pork industry for over 50 years,
12     would you have any reason to disagree with that
13     statement?
14 A.  I guess that's their claim, so --
15 Q.  Do you consider -- you've heard of it.  Do you
16     consider it a leading business magazine of the
17     pork industry?
18 A.  I -- I really can't say that I do because I -- I
19     don't -- I don't receive it, I guess.
20 Q.  You know of other people who have received it,
21     other pork producers who -- who read it?
22 A.  Not particularly, no.
23 Q.  Who -- how are you aware of the --
24 A.  I've heard of it.  I've never -- I mean I don't --
25     I don't receive it and I don't know of anybody
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1     that -- but I have heard of it.  I don't know, I
2     don't recall where I -- (witness shrugs).
3 Q.  Okay.  Given the title of the publication,
4     National Hog Farmer, presumably its intended
5     reading audience would be hog farmers such as
6     yourself, correct?
7 A.  Correct.
8 Q.  And there are many publications, I think you
9     listed one in your Answers to Interrogatories that

10     you've read off and on over the years.  I'm now
11     forgetting what it was, but --
12 A.  Successful Farming, I think.
13 Q.  Thank you, yes.  But there are publications like
14     that out there, correct?  Like the National Hog
15     Farmer and the one that you subscribed to off and
16     on over the years --
17 A.  Yes.
18 Q.  -- that are available to you to learn of issues of
19     interest to your industry as a pork producer,
20     correct?
21 A.  Correct.
22 Q.  You should have Exhibit 21 in front of you.
23 A.  (Witness retrieves document).
24 Q.  And you also should have Exhibit 26 in front of
25     you.
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1 A.  (Witness retrieves document).
2 Q.  And you should have Exhibit 25 also in front of
3     you.
4 A.  (Witness retrieves document).
5 Q.  Did you find those exhibits?
6 A.  25, 26, 21?
7 Q.  Yes.
8 A.  Yes.
9 Q.  Looking at Exhibit 21, it's an article downloaded

10     from the National Hog Farmer website.  It's an
11     article dated December 1, 1997 entitled Free
12     On-Farm Odor Assessments.  Do you see that?
13 A.  Yes.
14 Q.  And it starts second paragraph down "A new program
15     being developed through the National Pork
16     Producers Council will require the services of
17     many more environmental engineers who currently
18     work in the livestock industry.  The work of
19     engineers will go a long way in helping pork
20     producers solve odor problems that threaten the
21     viability of the industry."  Do you see that?
22 A.  Yes.
23 Q.  And this program is known as the On-Farm Odor
24     Management Assistance Program.
25              Engineers will conduct on-farm odor
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1     STATE OF INDIANA )
                     )SS:

2     COUNTY OF MARION )

3

4             I, Linda M. Bour, a Notary Public in and

5     for the County of Marion, State of Indiana, do

6     hereby certify that CLINTON S. HIMSEL, the

7     deponent herein, was by me first duly sworn to

8     tell the truth, the whole truth, and nothing but

9     the truth in the aforementioned matter;

10             That the foregoing deposition was taken on

11     behalf of the Plaintiff at the offices of

12     Harrington Law, P.C., 105 North Washington Street,

13     Danville, Hendricks County, Indiana on

14     September 7, 2016 commencing at the hour of

15     9:05 a.m.;

16             That said deposition was taken down in

17     stenographic notes and afterwards reduced to

18     typewriting under my direction, and that the

19     typewritten transcript is a true and accurate

20     record of the testimony given by said deponent;

21     and thereafter presented to said deponent for his

22     signature;

23             That the parties were represented by

24     themselves or their aforementioned counsel.

25             I do further certify that I am a
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STATE OF INDIANA ) IN THE HENDRICKS SUPERIOR COURT 
) SS:

HENDRICKS COUNTY ) CAUSE NO. 32D04-1510-PL-000150

MARTIN RICHARD HIMSEL, JANET L. )
HIMSEL, ROBERT J. LANNON and )
SUSAN M. LANNON, )

)
Plaintiffs, )

)
v. )

)
SAMUEL T. HIMSEL, CORY M. )
HIMSEL, CLINTON S. HIMSEL, )
4/9 LIVESTOCK, LLC, and )
CO-ALLIANCE, LLP, )

)
Defendants. )

AFFIDAVIT OF BEN COMER

I, Ben Comer, hereby state:

1. I am over the age of eighteen and have personal knowledge of the representations 

set forth herein and would testify consistent with this affidavit if called to testify. 

2. I am a practicing attorney at the law firm of Comer Law Office LLC in Danville, 

Indiana.  I also serve as President of The Abstract & Title Companies, which maintains seven 

office locations in west/central Indiana.

3. In 2013, I represented 4/9 Livestock, LLC with respect to the Hendricks County 

re-zoning proceedings by which 58.42 acres of farmland was re-zoned to allow for the operation 

of 4/9 Livestock, LLC’s hog barns.

4. A true and accurate copy of the March 1, 2013 notice letter which I sent to 

neighboring landowners is attached hereto and identified as Exhibit 8.

Further affiant sayeth not.
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CFO 
INSPECTION REPORT  
INDIANA DEPARTMENT OF 
ENVIRONMENTAL MANAGEMENT  

Inspector's Name: Joe Williams 

Others Present 

Samuel Himsel Owner/Operator 

Clint Himsel Owner/Operator 

Cory Himsel Owner/Operator 

Dan Kinker JBS United Consutant/Agronomist 
 

Date: 2/19/2014 

Time In: 8:20 AM 

Time Out: 10:05 AM 
 

General Information 
Inspection Type 

Inspection Type CFO Initial Compliance Assistance 

Facility Information 

Facility Name: Facility Name: 4/9 Livestock LLC 

Facility Location: 

Street Address: 3042 N CR 425 W 
City: Danville 
State: IN 
Zip Code: 46122 
County: Hendricks 

Facility Mailing Information: 

Mailing Address: 2965 N CR 425 W 
Mailing City: Danville 
Mailing State: IN 
Mailing Zip Code: 46122 

Facility Contact Information: 

Contact Person: Clint Himsel 
Contacts Phone Number: (317) 627-9618 (Clint); (317) 445-9741 (Cory) 
Contact Fax Number:  
Contact E-mail Address: himselc@hotmail.com 

Owner Contact Information 

Owner Name: 4/9 Livestock LLC 
Owner Phone Number:  
Owner Fax Number:  
Owner E-mail Address:  

Facility ID 

Log Number 6773 

Animal Types 

Animals Present  
Finishers 
Nursery Pigs  
 Permitted - 8000; Present ~ 700 

Manure Management Systems 

Type of Manure Management System Below Ground Liquid Storage Tank 
  

Approved Structures 

Number of Permitted Structures 2 

Number of Observed Structures 2 

Outstanding Issues 

Last Inspection Date: 

Previous Violation(s): Yes No  

Checklist 
Discharge and Spill Requirements Approval and Performance Standards 
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  Unpermitted Discharge 

  Spill Not Reported 

  Spills Not Managed 

  No Valid Approval 

  Approval Condition 

  Access Denied 

Operational Standards 

  Maintenance and Operation 

  Improper Freeboard 

  Markers Not Maintained 

  Unapproved Manure Storage 

  Self Monitoring 

  Earthen Berm Not Maintained 

  Removal of Accumulated Solids 

  Vegetation Management System 

  Feedlot Run-Off 

  Transport & Handling 

  Mortality Management 

Manure Application Activities 

  Staging 

  Run-Off 

  Ponding 

  Spray Irrigation Operation 

  Transport and Handling 

  Emergency Application, Snow and Frozen Ground 

  Manure Applied from Roadway 

  Manure Applied to Erodible Soils 

  Manure Applied to Saturated Soils 

Operating Record 

  Requirements 

  Farmstead Plan 

  Manure Management Plan 

  Ground Water Monitoring 

  Storm Water Pollution Prevention Plan Certification 

  Certification by a Registered Professional Engineer 

  Construction Requirements 

  Self Monitoring Records 

  Emergency Response Plan 

  Land Use Agreements 

  Justification of Nitrogen Losses 

  Land Application Records for 5 Years 

  Emergency Land Application of Manure 

  Spill Documentation 

  Spray Irrigation Plan 

  Land Application Monitoring Activities 

  Marketing and Distribution Records for 5 Years 

  Maintenance Activities on Liquid Manure Storage Facilities 

  Setback Waivers 

  Approvals 

Land Application Records 

  Required Acreage for Manure Application 

  Manure and Soil Testing 

  Apply at Agronomic Rate 

  Land Application Records 

  Marketing & Distribution 

  Information Sheets 

Storm Water Management Exiting Program 
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  Applicability 

  Storm Water Management 

  Decommissioning Storage Facility 

  Exiting the Program Requirements 

  Closing the Operation 

General Comments 
GENERAL COMMENTS: INITIAL COMPIANCE REVIEW:  An on-site Confined Feeding Operation (CFO) Initial Compliance 
Review with Samuel Himsel, Owner/Operator; Cory Himsel; Owner/Operator; Clint Himsel, Owner/Operator; Dan Kinker, 
JBS United; and Joe Williams, IDEM confined feeding compliance inspector to review farm log number 6773 operating 
records and facilities for compliance with the CFO rules. The operating records were in very good order. The facilities are 
new and currently have just 700 pigs onsite. This is the last of the first round of grow-outs to go through the buildings; due to 
that they have had no manure application from the facilities up to this date. First pigs were placed in the buildings on 
October 6, 2013; first annual manure sample will need to be taken prior to October 6, 2014. All manure is planned to be 
applied to land owned and operated by the facility owners/operators. The ground around the buildings was snow covered so 
the inspector could not get good view of ground cover; as in all new construction the ground cover will need to be watched 
and maintained as necessary this summer to help assure proper storm water management goals. No deficiencies noted 
during this inspection; the follow-up compliance inspection will be completed after the fall application of manure from this 
facility.  

     

Description of Violations and Further Actions 
The findings noted in this report do not include a compliance evaluation for the submittal of required construction notifications, construction affidavits, facility 

change notifications, as-built plans, waste storage structure closures, and special compliance monitoring reports or data. 

Inspection Documentation 

Photograph's Taken   Yes No  

Map(s)   Yes No  

GPS Location Collected   Yes No  

Field Screening Conducted   Yes No  

Lab Sample    Yes No  

Inspection Results/Actions 

  Single Media Inspection Results Follow-up inspection before:     

  Compliance Assistance Visit No concerns were observed.   

  Certificate of Compliance Due by:   

Finalize Inspection 

Written Summary of Inspection  

Notice of Inspection and/or Verbal Summary Provided.  
Other/Comment(s) 
Email Inspection Copy to Clint Himsel:  
           cc: Hendricks County Health Department. 

Inspector Information 

Inspector: Joe Williams 

Phone Number: (317) 407-0083 

Email Address: jwilliams@idem.in.gov 
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STATE OF INDIANA  )    IN THE HENDRICKS SUPERIOR COURT
     ) SS:  
HENDRICKS COUNTY  )    CAUSE NO. 32D04-1510-PL-000150 

MARTIN RICHARD HIMSEL, JANET L. ) 
HIMSEL, ROBERT J. LANNON and  ) 
SUSAN M. LANNON,    ) 
      ) 
   Plaintiffs,  ) 
      ) 
 v.     )  
      ) 
SAMUEL T. HIMSEL, CORY M.  ) 
HIMSEL, CLINTON S. HIMSEL,  ) 
4/9 LIVESTOCK, LLC, and    ) 
CO-ALLIANCE, LLP,    ) 
      ) 
   Defendants.  ) 

AFFIDAVIT OF DEWEY BUCHER 

 I, Dewey Bucher, hereby state: 

1. I am over the age of eighteen and have personal knowledge of the representations 

set forth herein and would testify consistent with this affidavit if called to testify.  

2. I am the Swine Division Vice-President of Co-Alliance, LLP.   

3. I am familiar with records that Co-Alliance, LLP keeps in the course of regularly-

conducted business activity relating to Co-Alliance, LLP’s Swine Division, including but not 

limited to contractual agreements which Co-Alliance, LLP enters with independent growers. 

4. On behalf of Co-Alliance, LLP, I negotiated the Hog Finishing Contract between 

Co-Alliance, LLP and 4/9 Livestock, LLC.   

5. A true and accurate copy of the Hog Finishing Contract entered into between Co-

Alliance, LLP and 4/9 Livestock, LLC is attached hereto and identified as Exhibit 21.       

Further affiant sayeth not. 
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